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Antitrust Reform: A Litigation Perspective

BY JONATHAN SALLET

TANDING IN FRONT OF A JUDGE OR
panel of judges in open court is recognizably dif-
ferent than offering policy prescriptions about
the danger of monopolies in a speech or op-ed.
Preparing to have every assumption and assertion
closely examined in public and in real time tends to further
concentrate the mind. That is the promise of litigation—to
parse carefully the metes and bounds of truth. Pending cases
are winnable and will, I believe, be won
But the present-day perils of litigation for antitrust
enforcers are plain. Three have an individual and inter-
twined impact on governmental actions: (i) the creation of
legal doctrine, which is to say legal requirements placed on
antitrust enforcers designed to make it harder for them to
win cases - an exercise that too often represents ideology
masquerading as empiricism, (ii) unfocused inquiries that
breed confusion and/or complexity, thus adding unneces-
sary issues on which antitrust enforcers must expend limited
resources to prevail, and (iii) the potential for defendants to
construct a de facto defense out of the length of time needed
to litigate a significant enforcement action. Collectively,
these trends have made it too hard for antitrust enforcers to
succeed, as illustrated by Brooke Group,' Verizon v. Trinko,*
and Obio v. American Express Co.,* each of which is discussed

below.
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The promise and perils of litigation are today fundamen-
tal to the ability of antitrust to do a better job in the face of
stubbornly-held market power.* Important calls for reform
have been premised on public policy analysis® and economic
learning.® But although the judicial system plays a critical
role in the administration—indeed the formulation—of
antitrust, less emphasis has been placed on the day-to-day
demands of litigation.

In other words, much has been said about antitrust
reform; more should be said about the process of winning
antitrust cases and succeeding in appellate review. Because
of the trends that create litigation perils, the present cir-
cumstances are coming uncomfortably close to requiring
antitrust enforcers to anticipate and bear the burden of
addressing any potential defense just to proceed to full con-
sideration of the merits.

Part I briefly reviews the systematic judicial creation
of unnecessary burdens on antitrust enforcement, includ-
ing those sparked by the Chicago School contention that
overenforcement is more dangerous than underenforce-
ment, an erroneous view that must be erased.

Part II suggests approaches for comprehensive reform,
including a proposed way that federal and state antitrust
enforcers can work together to confront unreasonable lit-
igation burdens. Victory in some cases is no answer; sys-
temic reform is needed to avoid losses that should not occur,
the use of resources that should not need to be expended,
and the concomitant injury if meritorious actions are not
brought to court.

Ideally, new learnings would emerge from shared experi-
ence, scholarly thinking, and litigation analysis (before and
after the fact). Think of it as the on-going composition of
a Brandeis brief for the 21* Century, mustering the stuff
of which better antitrust enforcement can be made. That
effort would provide the judiciary a framework in which
to better analyze and then banish the cumulative unneces-
sary burdens on antitrust enforcement. That work would
inform on-going litigation and could culminate in a set of
litigation guidelines that would provide assistance in specific
cases much in the way that the horizontal merger guidelines
have supplied courts with a framework for analysis. And, of
course, such cooperation would symbolize the commitment
of federal and state antitrust enforcers to work together
comprehensively.



The Excessive Burdening of Antitrust Enforcement
This section presents three intertwined trends that unneces-
sarily burden antitrust enforcement. Each has been addressed
individually, particularly the impact of the Chicago School,
but the focus here is on their combined impact. Consider this
as hypothetical: In a Section 2 monopolization case, a court
erroneously rules that the government must fail if it does
not demonstrate that the defendant’s conduct makes no eco-
nomic sense (Chicago School doctrine), compounds the error
by further ruling that, in any event, application of Section
2 requires the government to rebut any claimed competitive
benefits in markets that have nothing to do with the market
allegedly monopolized (unfocused and unnecessary inquiries),
and then, even if the government prevails on liability, casts a
skeptical eye at remedies on the ill-considered basis that the
case took a long time to litigate (treating the time of litigation
as if it could operate as a de facto defense). The burden is
cumulative because each error would force the government to
expend scarce resources knocking down one strawman after
another, while it risks failure if it fails to clear every hurdle.
And the risk is asymmetric—tossing more extraneous issues
in the path of enforcement additionally benefits defendants
that are better resourced. Because unnecessary burdens have
a cumulative impact, their removal requires concerted and
comprehensive action.

Ideology Posing as Empiricism: The Use of Legal Doc-
trine. | use the term “legal doctrine” to describe how courts
misapply legal reasoning to require antitrust enforcers to
prove more than is necessary to demonstrate competitive
harm.

Consider this straightforward trilogy:

First, that monopoly is essentially good for competi-
tion. As Justice Scalia famously expounded in 7#inko: “The
mere possession of monopoly power, and the concomitant
charging of monopoly prices, is not only not unlawful; it
is an important element of the free-market system.” Why?
Because, as Frank Easterbrook, contended: “Monopoly is
self-destructive. Monopoly prices eventually attract entry.”®

Second, Easterbrook transformed that erroneous eco-
nomic thesis” into a rule of law. Easterbrook contended
that the risk of overenforcement is greater than the risk of
underenforcement.” And “the Supreme Court has effec-
tively written Easterbrook’s principal conclusion about error
costs into antitrust jurisprudence.”"! This was a critical turn
because it put a thumb on the scale by assuming a fact not
in evidence, namely that “entry will dull market power with
sufficient frequency, to sufficient extent, and with sufficient
speed, that false positives are systematically less costly than
false negatives.”'?

But even so, there was one more critical step, translating
the general assertion that false positives are more dangerous
than false negatives into the affirmative goal of making anti-
trust enforcement more difficult or, as Greg Werden wrote
in 2006: “it is essential that plaintiffs be forced to carry a
significant burden.””® By 2020, Werden himself concluded

that the mark had been overshot. Writing to the House
Judiciary Committee’s Antitrust Subcommittee, Werden
noted that since the mid-1970s courts “ha[d] consistently
ratcheted up the burdens placed on antitrust plaintiffs” but,
“they have gone too far.”"

In fact, the Easterbrook hypothesis is both simple and
simply wrong: “[e]conomic theory and evidence developed
over the last forty years strongly support the reversed prem-
ise” from Easterbrook’s view of transient, easily-defeated
monopolies, demonstrating that “it is economically naive
to assume that markets will naturally tend toward compe-
tition.”" Market power can be quite durable; indeed “the
same factors that cause the market to tip to a single provider
might also increase barriers to entry for potential competi-
tors.”'°One commentator has said plainly with reference to
monopolization offenses, “I am not aware of any empirical
evidence that Section 2 enforcement (either in general or
in some particular manifestation) has ever actually caused
harm by creating bad deterrence that outweighs its bene-
fits.”'” Yet, the overhang of the Chicago School trilogy con-
tinues to place unwarranted barriers in the face of antitrust
enforcement. Three are worthy of emphasis.

Doctrine That Bans or Skews Fact-Finding: The Chi-
cago School has fostered doctrinal rulings that replace fact in
all (or virtually all) relevant circumstances. Thus, for exam-
ple, in Brooke Group, the Supreme Court not only rejected
a predatory pricing claim, it went on to emphasize “the gen-
eral implausibility of predatory pricing,”"® citing back to an
earlier decision asserting “that predatory pricing schemes are
rarely tried, and even more rarely successful.”" It is not sur-
prising that in the years after the decision in Brooke Group,
no predatory pricing case succeeded in obtaining a judge-
ment for plaintiffs in federal court,” despite the fact that
economic research has identified a number of examples of
successful predatory pricing.”

Doctrine That Ignores Facts. Appellate review of dis-
trict court fact findings is said to be confined to determin-
ing whether the district court’s conclusions are “clearly
erroneous,” a deferential standard.” Indeed, “[w]here there
are two permissible views of the evidence, the factfinder’s
choice between them cannot be clearly erroneous.” But
the Supreme Court has replaced district court factfinding
with doctrinal pronouncements without concluding that
the “clearly erroneous” standard has been met.

The Supreme Court’s decision in Amex is perhaps the
leading example of judicial overreach that unnecessarily
burdens antitrust enforcement*® and, as such, has already
been subject to substantial criticism,” with a focus on its
erroneous ruling on market definition.”

But that was not the only instance where the Court
unnecessarily complicated the ability of antitrust enforc-
ers to remedy anticompetitive conduct. For example, the
district court accepted the government’s allegations that
Amex imposed “anti-steering” requirements that prevented
merchants from providing consumers truthful information
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about alternative credit cards.”” But the Court’s analysis
artificially emphasized the provision of rewards by Ameri-
can Express to its “wealthier cardholders who spend more
money”*® at the expense of other consumers who actually
paid more as a result,”” thus issuing an invitation for firms
to use revenue obtained through anti-competitive means to
buy off their own customers. Short-term pay-offs to selected
consumers do not replace the long-term benefits of com-
petition, and, even more importantly, reduction of compe-
tition “does not count as a competitive benefit, even if it
is passed through [as savings] to downstream purchasers.”*’

Similarly, the Amex Court shrugged off the district court’s
finding of harm by placing weight on the notion that credit
card usage had grown between 2008-2013, in order to show
that output increased,” without employing a “but-for”
analysis that asks what else might have caused growth in
credit card usage and whether growth might have been even
greater in the absence of the challenged conduct.

Dicta as A Way of Formulating Doctrine: When courts
opine on issues not before them, the risk of error is exces-
sively high. Thus, part of the problem is the use of expansive
dicta that tilts the playing field against antitrust enforce-
ment. For these purposes, consider “dicta” to be “any por-
tion of the opinion that is inessential to the outcome” and
note that, given the Article III prohibition on advisory opin-
ions, “[d]icta is, at bottom, a form of advisory opinion for
future cases.”** That limitation is not a matter of formalism.
As Justice Frankfurter wrote:

Such opinions, such advance expressions of legal judg-
ment upon issues which remain unfocused because they are
not pressed before the Court with that clear concreteness
provided when a question emerges precisely framed and
necessary for decision from a clash of adversary argument
exploring every aspect of a multifaced situation embracing
conflicting and demanding interests, we have consistently
refused to give.?®

Trinko, Amex and Brooke Group are chockful of dicta dam-
aging to antitrust enforcement.

The question before the Court in Trinko asked “whether
a complaint alleging breach of the incumbents duty under
the 1996 [Telecommunications] Act to share its network
with competitors states a claim under §2 of the Sherman
Act.”** All that was essential for the Court to justify its result
was the conclusion that the mere allegation of a violation
of sectoral regulation does not by itself state a violation of
the Sherman Act.* Instead, the Court provided an extended
and highly restrictive analysis of antitrust law, proposing new
standards for assessing “refusals to deal,” extolling the virtues
of monopoly power and casting doubt on judicial compe-
tence in language that was not necessary to its holding and
which has been read to be more sweeping than the actual
and unusual circumstances of that case.*® And along the way,
it laid the basis for the notion that regulatory oversight can
bar antitrust enforcement—another issue that was expressly

not before the Court.’” Although widely relied upon, the
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broad generalizations about monopoly behavior and judicial
competence in Trinko are unnecessary to its decision of the
question presented and therefore should not be treated as bar-
riers to further, and better, understanding of anticompetitive
conduct.

The Amex Court clearly demonstrated the problem with
the use of expansive dicta when it opined that market defini-
tion is needed in vertical restraint cases,”® in a footnote and
in defiance of the long-established principle that evidence
of direct competitive effects removes the need to define a
relevant market. The Court thus offered a view that should
not be applied to rob courts of the ability to look at direct
evidence of harm in vertical restraint cases. This misstep
precisely demonstrates Frankfurters admonition quoted
above—the use of market definition in vertical-restraint
cases was not squarely presented to the Court” and thus
lacked “that clear concreteness provided when a question
emerges precisely framed and necessary for decision from
a clash of adversary argument.”® Again, prudence suggests
that antitrust enforcers should be free to demonstrate why
direct competitive effects would obviate the need for market
definition in specific future cases.

The Amex Court also offered its own version of a three-
part rule of reason analysis while failing to note the possibil-
ity that antitrust enforcers are free to demonstrate that any
legitimate competitive benefits are nonetheless outweighed
by the extent of competitive harm.”" The statement was
obviously dicta because the Court had ruled that the gov-
ernment failed even to establish a prima facie case,”” and
should not in any event be read to reject past Supreme Court
precedent® nor to survive the Supreme Court’s subsequent
emphasis on the need for rule of reason analysis to deter-
mine “whether a challenged restraint harms competition.”*

Similarly, Brooke Groups sweeping characterization of
predatory pricing, discussed above, “was contingent upon
the particular market structure at issues, the Court’s highly
unusual review of the evidence, and its reliance on a selective
reading of the academic literature,” which together “suggest
that Brooke Group’s skeptical dicta should be confined to the
factual context of that case.”®

These types of doctrinal error, alone and together, paint
a vivid portrait of novel requirements placed on antitrust
enforcers while facts and basic notions of antitrust analysis,
like the refusal in Amex to consider the circumstances of a
“but for” market, are ignored.

The Fog of Law: Unnecessary Confusion and Com-
plexity. As we have seen, Chicago-School-fueled legal doc-
trine can banish or curb the government’s ability to present
evidence of competitive harm. At the opposite end of the
spectrum are circumstances in which lack of focus yields
confusion and unwarranted complexity, both the foes of
effective antitrust enforcement. This is not a recent phe-
nomenon. In May 1911, the Supreme Court handed down
Standard Oilv. United States,"® which ordered the breakup of

America’s most famous trust. But when Louis Brandeis read



the Court’s opinion he was dismayed. Given the result, why?
Because the Supreme Court articulated a rule of reason stan-
dard that Brandeis saw as empowering unfettered judicial
discretion that could, in turn, thwart antitrust enforcement.
This was not a theoretical concern. Brandeis lived in the
aftermath of Lochner v. New York, where the Supreme Court
voided state employment laws based on its view of social
philosophy.”” Indeed his so-called Brandeis brief,*® was con-
structed precisely to demonstrate the error of such doctrine.

The risk of confusion and needless complexity is asym-
metrical, favoring defendants that can toss issue after issue
in the path of antitrust enforcers, who bear the ultimate
burden of persuasion. The failure to separate wheat from
chaff has a disproportionate impact on the government
when “[c]ertain evidence may not be reasonably available
or will be unreliable because it (i) too often signals an erro-
neous conclusion, or (ii) is too likely subject to confusion,
misinterpretation, or bias by the trial judge or jury.”* For
example, “a defendant with substantial power has higher
stakes in an exclusionary conduct case,” which can lead it
to engage in tactics that can “raise plaintiffs’ litigation costs,
and further tilt outcomes” including the proffering of addi-
tional evidence that can confuse and cause unnecessary
complexity.”® The potential for courts to avoid these chal-
lenges through the application of a “quick look” test® has
gone largely unfulfilled.”

Thus, it is not surprising that antitrust enforcement has
struggled where courts do not have a helpful lens through
which to understand the relative importance of conflicting
advocacy.”® Although the rule of reason or similar analysis
under Section 2 has been employed well in specific contexts,
significant causes of unnecessary confusion and complexity
continue to be seen in (i) the continued use of the consumer
welfare test, (ii) the reluctance of courts to recognize when
antitrust enforcers can make a presumptive showing of com-
petitive harm, (iii) the creation of unnecessary burdens in
the path of demonstrating harm to competition, (iv) the
misunderstanding of what the defendant must show once a
prima facie case has been established, and (v) judicial reluc-
tance to implement the remedy historically touted as the
most effective, namely divestiture.

First, when Robert Bork created the consumer welfare
standard, his approach was simple. If the advantages from a
horizontal merger accruing to the owners of the monopoly,
including increased profits, exceeds the higher prices paid
by consumers,** then “consumer” welfare is improved. But
the owners of monopoly are not “consumers” in any ordi-
nary sense of the term and this approach inevitably fuels
the trends toward income inequality—dominant in the U.S.
economy for the last 40+ years while eroding the economic
opportunity that antitrust is designed to preserve.

This “consumer”-named approach is really a total welfare
standard and, although it has not been adopted in origi-
nal Borkian form, the closely-connected view has emerged
that antitrust courts should balance out-of-market benefits

against in-market harm (which is to say the markets pled by
the government). But to do that would overly-complicate
litigation, requiring antitrust enforcers to play a game of
legalistic whack-a-mole, batting down claims of benefits in
far-flung markets in a essentially futile attempt to trace gen-
eral equilibrium effects across the economy.

The appropriate standard should be to ask, as did the
D.C. Circuit in United States v. Microsoft, whether conduct
has harmed the competitive process.”> As one federal appel-
late court has explained, “the antitrust laws are concerned
with the competitive process, and their application does not
depend in each particular case upon the ultimate demon-
strable consumer effect. A healthy and unimpaired compet-
itive process is presumed to be in the consumer interest.”*
That is why, for example, monopsony harm to upstream
sellers is harm to competition.

Second, where the Supreme Court had the opportunity
to eliminate confusion by recognizing a presumption of
competitive harm, it failed to do so. In FTC v. Actavis, the
Supreme Court rightly ruled that so-called reverse payments
can harm competition,” but the practical impact of that rul-
ing was simultaneously weakened by the Court’s rejection of
the FTC’s view that it should be able to make out a rebuttable
presumption of harm by simply showing that the patenthold-
er-defendant had paid generic drug-plaintiffs to delay their
competitive entry. A rebuttable presumption would have
placed on the parties to such an agreement (and defendants
in the FT'C action) the burden of producing evidence that the
payment was for some purpose other than delay.

In rejecting a rebuttable presumption, the Court noted
that it might be possible to provide a “convincing justifica-
tion” for the payment.”® But it failed to recognize that the
convincing should be done by the defendant, which has
both incentive and an informational advantage in proffering
an explanation. Moreover, the Court should have indicated
what evidence would be sufficient to rebut the presump-
tion. The existence of a rebuttable presumption would place
the burden of explaining the agreement where it properly
belongs, on the parties who made the deal. Creation of a
rebuttable presumption in Actavis would have sent the right
signal to the lower courts to consider other, appropriate
presumptions.

The structural presumption used in horizontal merg-
ers exemplifies the way rebuttable presumptions work—
antitrust enforcers can make out a prima facie case based
on evidence of market structure alone.’” In recent years, a
series of important proposals have been made identifying
additional presumptions that can be employed,* includ-
ing the paper by Nancy Rose and Carl Shapiro in this issue
of Antitrust, which, inter alia, calls for strengthening the
statutory presumption and expressly applying it to labor
markets.®’ As a group these proposals offer insight into cir-
cumstances that should require the defendant to put on
a defense without the antitrust enforcers demonstrating
competitive harm.
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Consider the use of an exclusive contract by a dominant
firm. The facts of McWane, Inc. v. FTC are illustrative.®
McWane was the monopoly producer of domestic pipe
fittings. When a competitor entered its market, McWane
responded by telling its distributors, that “unless they
bought all of their domestic fittings from McWane, they
would lose their rebates and be cut off from purchases for
12 weeks.”® It is axiomatic under current law that exclusive
dealing can sometimes be pro-competitive and sometimes
anticompetitive but, as the McWane court put it:

[E]xclusive dealing arrangements are not per se unlawful,
but [] can run afoul of the antitrust laws when used by a
dominant firm to maintain its monopoly. Of particular
relevance to this case, an exclusive dealing agreement can
be harmful when it allows a monopolist to maintain its
monopoly power by raising rivals’ costs sufficiently to pre-
vent them from growing into effective competitors.**

Under prevailing caselaw, antitrust enforcers bear the
burden of going first, which they should be able to meet
by demonstrating either actual or probable anticompetitive
harm. But even that showing of probable harm may be a
needless step where the dominance of the defendant is the
core factor suggesting that exclusive dealing will have the
impact of foreclosing competition. In these circumstances,
a rebuttable presumption would require the defendant to
demonstrate why prohibiting its distributors from doing
business with its rivals does nor harm competition after
the government establishes that a monopolist is using such
exclusive agreements.

In the merger context, four noted antitrust economists
have offered a presumption that is similarly based on the
existence of dominant market power. They suggest that a
rebuttable presumption would exist “[i]f a dominant plat-
form acquires a firm with a substantial probability of enter-
ing in competition with it absent the merger, or if that
dominant platform company acquires a competitor in an
adjacent market.”® This approach applies “where network
effects and economies of scale would be expected to raise
barriers to entry, and thus endow a dominant platform with
substantial market power” which can occur if a downstream
firm acquires an upstream input supplier that might enter
the downstream market.*

Third, antitrust enforcers face the continuing threat that
they will be required to supply greater quantification of harm
than is reasonable, as the Department of Justice learned in
the vertical merger case of United States v. ATST.

Consider the circumstances in which antitrust enforcers
assess the importance of potential and/or nascent competi-
tion. Where potential or nascent competition is important,
either in a merger or conduct case, “it can be difficult for
governmental or private plaintiffs to prove that nascent or
potential rivals are a competitive threat, even when that is in
fact the case, simply because these firms, lack a track record
showing what they can do.”® But monopolies are not free
“to squash nascent, albeit unproven, competitors at will.”®’
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Thus, as two commentators have written, “[t]he proper
approach does not require proving...that successful entry
in the ‘but-for world by the excluded innovator would
necessarily or probably have occurred.”” A better approach
should be to focus on the potential negative impact on inno-
vation that itself poses serious (but not certain) threats to
incumbent market power.”" For example, the Microsoft court
expressly recognized that in a monopoly maintenance case
liability can rest on the conclusion that the defendant’s con-
duct “reasonably appear[s] capable of making a significant
contribution to . . . maintaining monopoly power.”’”> Going
beyond that by “imposing a requirement of evidence of
actual harm would move the needle from reasonable prob-
ability closer to a standard of near-certainty more typically
associated with criminal prosecution” thus wrongly increas-
ing the burden placed on antitrust enforcer.”

Fourth, courts should take care to appropriately define
the duty of a defendant when the government establishes
a prima facie case (whether by rebuttable presumption or
otherwise); for example, merger guidelines have and should
provide such guidance.”

Current caselaw has been described as requiring the defen-
dant “to show some justification for the restraint.””® Federal
and state antitrust enforcers should explain why use of that
standard would be wrong. Recent commentary explains that
“a defendant should not be able to simply invoke the spec-
ter of procompetitive benefits without demonstrating that
such benefits exist and are of sufficient magnitude to over-
come the harms proven by the plaintiff.’’° In fact, the federal
agencies once imposed a requirement in horizontal merger
investigations that the merging parties overcome the stat-
utory presumption by a showing of clear and convincing
evidence.”” Circumstances in which the existence of market
power itself is a key factor in understanding the impact of
conduct (such as with exclusive contracts) would be a good
candidate for a heightened defense requirement. At a mini-
mum, the strength of a prima facie case (established through
a rebuttable presumption or otherwise) logically “affects the
defendant’s evidentiary burden to rebut evidence or pre-
sumption of harm.”

Fifth, doubt has been cast on the efficacy of divestiture—
the remedy generally viewed as the first choice when anti-
trust enforcers have successfully challenged a consummated
merger or monopolistic conduct. A great deal of antitrust
commentary focuses on the liability stage, which is, after all,
essential to antitrust enforcement. But restoration of com-
petition requires an effective remedy that will “terminate the
illegal monopoly, deny to the defendant the fruits of its stat-
utory violation, and ensure that there remain no practices
likely to result in monopolization in the future.””® Moreover,
divestiture sends the signal that antitrust is not just a slap on
the wrist, almost a cost of doing business, and thus bolsters
its deterrent effect. Indeed, divestiture is typically described
as the preferred option because, as the Supreme Court
explained “[i]t is simple, relatively easy to administer, and



sure.””” Conduct remedies can be very important®, but can
also flounder,*' and, where employed, “must be adequate to
address identified risks, must be able to be monitored by the
Antitrust Division or a court, and must be capable of being
effectively enforced in a timely manner.”® One important
use of conduct remedies is to aid structural remedies.*

The Supreme Court has strongly endorsed the use of
divestiture; employing that structural remedy in more than
forty cases between 1911 and 1990.% Divestitures were crit-
ical in well-known cases that ran from Standard Oil® to
United States v. AT&T.* And the Supreme Court expressly
recognized that the remedy must fit the wrong, explaining
that “[i]f the Court concludes that other measures will not
be effective to redress a violation, and that complete dives-
titure is a necessary element of effective relief, the Govern-
ment cannot be denied the latter remedy because economic
hardship, however severe, may result.”*’

Nonetheless, the use of divestiture has been subject to the
Chicago-School attack® that is articulated as a “scrambled
eggs” doctrine challenging the ability of courts to separate
assets and order divestiture.*”” But, if one might be forgiven,
that reasoning puts the eggs before the chicken. The scram-
bled eggs doctrine not only ignores the Supreme Court’s
history of and rationale for upholding divestitures, it treats
liability as if it were dependent on remedies rather than the
reverse.”’ The selection of remedies is not, however, some
kind of get-out-of-jail-free card for a monopolist that has
been found to have violated the law. Rather, the duty of the

court is to choose the best available remedies.

The Duration of Litigation Should Never Be Treated
As A Quasi-Defense

The mere duration of litigation can further magnify the bur-
dens placed on antitrust enforcers. As then-FTC Commis-
sioner Thomas Rosch observed in 2010, litigation involving
“fast-moving, high-tech markets” does “not fit snugly into
the drawn out litigation process that we have in the U.S.™"
Or, as one antitrust lawyer described it more colorfully,
“[t]he problem with these cases is that they sometimes get
to trial at the start of the next geological period.””

In fact, the time needed to bring a case to trial may ben-
efit defendants in consummated merger or conduct cases. A
company that has maintained a monopoly through illegal
conduct has no obvious financial incentive to reach a quick
resolution. Moreover, if remedies merely stop but fail to
undo the impact of anti-competitive conduct, such a defen-
dant might even find itself better off the longer the litigation
lasts even if it ultimately loses the case.

That complicated litigation takes time should not add
to the effective burdens that antitrust enforcers must bear.
Where a defendant argues that market conditions have
changed during the pendency of litigation a court should
consider whether (i) illegal conduct of some form continues
(perhaps made more effective by earlier improper conduct),
(ii) past harmful conduct provided a continuing improper

advantage, and/or (iii) the threat of harmful conduct con-
tinues. In any event, the length of litigation should never
justify abandonment of the restoration of competition.
Remedies are needed to ensure that artificial market advan-
tage is erased, not just stopped.

Of course, rebuttable presumptions of the kind described
above can help speed the process. But antitrust enforcers should
look for additional solutions, such as seeking preliminary
injunctions where harm will continue to accrue in the time
that litigation is pending.” A preliminary injunction could get
to the heart of the matter quickly, limit the continuing harm
from past misconduct and streamline the merits litigation. For
example, the State of New York obtained a preliminary injunc-
tion barring a drug manufacturer from withdrawing a pre-
scription drug from the market pursuant to a product hop.”
Preliminary injunctions have also been obtained in Section 2
cases where new harm is threatened with regard to tying,” an
interlocking set of impending contracts™ or threatened cancel-
lation of a private plaintiff’s business account.”

There are obvious questions about this approach—a
shorter timeline might make any delay in obtaining discovery
even more harmful to governmental plaintiffs and an interim
remedy to stop new harm must be framed so that a court
understands that its temporary assistance does not erase the
continuing effects of past harm and thus does not undercut
the need for broader permanent relief. For that reason, interim
relief might be considered in cases in which challenged con-
tractual practices or commercial courses of dealing are
becoming more restrictive, are being implemented through
additional parties, or are being extended for longer periods
of time. Imagine, for example, a hypothetical based on the
facts of McWane where a preliminary injunction could stop
the use, extension and expansion of exclusive dealing agree-
ments while leaving for final judgment whether the totality
of conduct justifies structural separation of the defendant’s
upstream and downstream operations.

Strengthening Antitrust Enforcement

Federal and state antitrust enforcers can work together to
redress the continuing impact of the three intertwined,
unjustified threats to antitrust enforcement. The approach
must be comprehensive because, like barnacles on a ship’s
hull, some of the increased burdens may seem small by
themselves, but their impact on antitrust enforcement
comes from their combined scope and mass.

Creating A Brandeis Brief for the 21" Century. As Col-
orado Attorney General Phil Weiser has explained, the chal-
lenge for antitrust today is “to demonstrate concrete factual
situations that call for a re-assessment of legal standards now
tilted to guard against the risk of over-enforcement while
undervaluing the real harm caused by under-enforcement.””®

My proposal is that federal and state antitrust enforcers
work together to lay the practical foundation for defeat-
ing the different forms of threats to enforcement detailed
here. The problem is that, in the heat of complex litigation,
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arguments can assume a certain relativistic quality—even
the most insupportable of contentions is just “one side of the
story”. But the truth is not the average of all possible argu-
ments and pointillism is a weapon of the defense. Today, it
is the particular duty of antitrust enforcers to work together
to provide the appropriate structure through which to assess
harm to competition.

A good example of learning through litigation analysis
comes from the FTC’s approach to hospital mergers. Faced
with a string of judicial defeats, the FTC methodically cre-
ated and successfully deployed new methodologies to restore
the ability of antitrust enforcers to demonstrate anticompet-
itive harm. After seven successive losses, the FT'C conducted
merger retrospectives,”” considered how best to demonstrate
harm, and was able to prevail in the Evanston Northwestern
case. 100

Fundamentally, the goal of the federal-state effort is to
compile practical experience, scholarly learning and litiga-
tion analysis to explain how antitrust enforcement can best
succeed. Of particular importance are explanations of how
the agencies during investigations will determine whether
pro-competitive benefits are pretextual, whether claimed
pro-competitive benefits can be gained without the challenged
conduct or whether conduct does more anticompetitive harm
than good in the pled markets. Over time, the living collec-
tion of content that emerges for use in case-by-case analysis
could be molded into a set of litigation guidelines.

Stronger Merger Guidelines: All harm from mergers is hor-
izontal, only the mechanism of harm differs between, say, an
anticompetitive horizontal and an anticompetitive vertical
merger. Significant issues to confront include (i) toughening
the horizontal market-concentration measures,'”' and plac-
ing greater emphasis on the change in the level of market
concentration that would result,'” especially in light of evi-
dence that the likelihood of achieving meaningful efficien-
cies has been overstated,'” (ii) ensuring the effective use of
the upward pricing pressure analysis presented in the 2010
Horizontal Merger Guidelines, which can provide direct evi-
dence of competitive harm,'™ (iii) preventing the anticom-
petitive acquisition of potential or nascent competitors,'”
(iv) changing the treatment of the doctrine of the elim-
ination of double marginalization to ensure that antitrust
enforcers never bear the initial burden of disproving claimed
vertical efficiencies,'” (vi) refining the analysis of coordina-
tion to account for economic learning about purposive and
non-purposive coordination'”” and, perhaps most impor-
tantly of all, (vi) demonstrating that the antitrust enforc-
ers need not quantify the magnitude of or predict precisely
which available route of anticompetitive conduct a merged
corporation might in the future choose.

At the same time, care must be taken not to suggest that
general economic principles are confined to only some sec-
tors. In announcing a public process to revisit the agencies’
merger guidelines, the federal antitrust agencies asked for
comment on “unique characteristics of digital markets.”'*®
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But the examples cited in that announcement are not unique
to digital markets. First, as even the erroneous Amex deci-
sion illustrates, multi-sided business models populate other
sectors. Second, “zero-price products” should not be referred
to as such where, for example, consumers barter data for
services, and, in any event can arise in other industries.'”
Third, the aggregation of data is important in the world of
technology but data is also important in other industries,
such as health care."® The danger is that denoting “unique”
characteristics of some industries will provide other indus-
tries a claim that those “unique” characteristics do not, by
definition, apply to their conduct.

Remedies. As part of, or adjunct to, these forms of guid-
ance, the agencies should lay out their view of remedies, with
cogent explanations on what it takes in common circum-
stances to stop, erase and deter anticompetitive conduct. A
focus on structural remedies is important, as is an under-
standing of the circumstances in which conduct remedies
are most likely to be successful. As resources permit, anti-
trust enforcers should muster evidence of the effectiveness
(or lack) of past remedies to support their remedial requests
in specific cases.

Case Selection: In exercising prosecutorial discretion, anti-
trust enforcers must, of course, challenge the biggest threats
to competition. Beyond that, antitrust enforcers need to be
strategic in selecting the cases they bring, focusing not on
the most newsworthy, but those with the greatest potential
to advance the law. The DOJ’s recent merger challenge to
Random House Penguin’s proposed acquisition of Simon &
Shuster is a good example, simultaneously demonstrating
the nature of monopsony harm and challenging a 5-to-4
merger (an important step in and of itself in an era when
the federal antitrust agencies have tended to focus on 2-1 or
3-2 mergers).""" In addition, each successful case provides a
solid basis for both fleshing out the law of effective remedies
and deterring other harmful conduct. For example, antitrust
enforcers should lay the groundwork for the reversal of the
following rulings, by the Supreme Court or Congress, but
should also work to limit their harm to antitrust enforce-
ment in the meantime:

W Brooke Group does not extend to pricing strategies like
loyalty discounts; its dicta about the requirements of
recoupment should be limited to the market struc-
ture and theory of recoupment in that case and courts
should not substitute skepticism about the likelihood
of predatory pricing for the facts at hand.'"?

W Trinko’s analysis of circumstances in which a defen-
dant refuses to enter into a voluntary course of deal-
ing with another firm is not relevant to circumstances
where the defendant imposes exclusionary restric-
tions into a voluntary course of dealing. 7rinko did
not reject Otter Tails'" recognition of circumstances
in which competition is harmed by withholding ser-
vices."'* Its expansive dicta should not be given deci-
sional significance.



W American Express: Of course, the Court’s market-
definition ruling should not be extended but courts
should also understand that they are not bound by
dicta and commentary, including the notion that
market definition is needed even in the face of direct
evidence of market power.

Conclusion

There is much to be done if antitrust enforcement is to
escape the gravitational pull of the Chicago School and the
inertial drag of complex civil litigation. This paper offers a
diagnosis of those challenges and thoughts on solutions.

Resources are unbalanced, and not in favor of stronger
antitrust outcomes. That is why antitrust enforcers should
build the strongest possible alliance in favor of antitrust
enforcement. Of course, Congress should supply greater
financial resources to the federal antitrust agencies. But we
also need to pioneer the most effective alliance of federal
and state antitrust enforcers, especially in an age in which
state enforcement has not just supported federal efforts but
challenged anticompetitive conduct by itself.

At the same time, we need serious, creative thinking about
how to move forward. Of late there has been an attempt to
categorize pro-enforcement advocates into various groups—
with an emphasis on their differences. In my work as an
antitrust enforcer, such labels are meaningless. The value of
a law review article, economic paper, technical analysis or
policy proposal comes from the power of its ideas, the clar-
ity of its analysis and its ability to be implemented, and it is
those ideas first and foremost, that are essential.

Finally, antitrust enforcement must demonstrate its adher-
ence to the rule of law. If antitrust turns into a political
contest, then the disproportionate political resources of the
largest private interests, sometimes fueled by monopoly rents,
may well carry the day. If antitrust enforcers view themselves
as on the same side as some firms and against others then the
fundamental purpose of antitrust will be lost—to serve the
public, not any private interest—and antitrust enforcement
will be seen as a favor to some, not a benefit to all. The rule of
law, as the Attorney General has said, is “the very foundation
of democracy,”'” and effective antitrust, as Louis Brandeis
told us, is necessary to “maintain democratic conditions in

America.”""® That is the big job that lies ahead. Il
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