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COMMENTS OF THE
AMERICAN ANTITRUST INSTITUTE

The American Antitrust Institute (AAI) submits these comments in response to the
Expedited Petition for Declaratory Order (“Petition”) in Federal Energy Regulatory Commission
(“FERC” or the “Commission”) Docket No. E1.21-14-000." Petitioners NextEra Energy, Inc.,
American Electric Power Company, Inc., Evergy, Inc., Exelon Corporation, and Xcel Energy
Services Inc. ask the Commission to resolve issues arising in the wake of Order No. 860 (Data
Collection for Analytics and Surveillance and M#gt.-Based Rate Purposes (2019)) and Order No. 860-A, on
rehearing.?

Petitioners seek two declarations from the Commission. First, “when a financial institution
directly or indirectly acquires up to 20 percent of the voting securities of a public utility under an
FPA section 203(a)(2) blanket-authorization order, and that order contains the Commission’s
standard restrictions on the financial institution exercising control, (a) the public utility and the
financial institution are not affiliates under section 35.36 of the Commission’s regulations, and (b) no
“cross-affiliation” is created among public utilities by virtue of a financial institution holding
securities in each utility.”” Second, “while a public utility is free to seek Commission rulings

addressing whether, or assuming that, particular ownership interests are passive in nature, the utility
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3 Supra note 1, at 13.



also instead can apply its own judgment guided by AES Creative, the Supplemental Policy Statement, and
other relevant Commission precedent.”

There is little basis for granting Petitioners’ requests. If granted, they would work to
essentially expand a “safe harbor” for “horizontal shareholding” from Section 203 (mergers and
acquisitions) to Section 205 (market-based rates). Expansion of the safe harbor could potentially
limit the reporting of important information that would allow the Commission to assess the
competitive effects of horizontal shareholding, or financial institutions’ ownership of securities in
multiple, potentially competing, electric utilities. This could weaken Commission oversight of those
competitive issues and potentially impede its ability to fulfill its statutory responsibilities to protect
competition and ratepayers under the Federal Power Act. The AAI thus urges the Commission to
deny Petitionet’s request.

I. Interest of the American Antitrust Institute

The AAI is an independent, nonprofit organization.” The AAD’s mission is to promote
competition that protects consumers, businesses, and society. We serve the public through
education, research, and advocacy on the benefits of competition and the use of antitrust
enforcement as a vital component of competition policy. The AAI has provided legal and economic
analysis, commentary, and testimony on mergers, market design, energy policy, and competition
policy involving the energy industries since the organization’s founding in 1998.

II.  The Horizontal Shareholding Concerns at the Core of This Proceeding Are On the

Rise, and Petitioners and Their Institutional Investors Benefit Directly From

Deflecting Commission Attention From Them

Concerns surrounding rising concentration and the explosive growth in partial ownership in

key U.S. sectors such as healthcare, energy, airlines, and banking should inform the Commission’s
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decision in the instant matter.” Horizontal shareholding is one of three major partial ownership
scenarios that raise potential competitive concerns. Two others are an acquirer’s stake: (1) in a firm
against which it competes directly in a product and/or geographic market and (2) in multiple firms
that compete in a product market, where the acquirer is an investor such as a private equity firm.

The antitrust agencies look to three major factors to determine how partial ownership
transactions can potentially harm competition: incentives, influence, and information.” Partial
ownership in a rival(s) can blunt unilateral incentives to compete; result in greater influence over
decision-making (through voting interests or governance rights) to compete less aggressively or to
coordinate conduct; and facilitate the sharing of non-public, competitively sensitive information
between rivals, leading to coordination or unilateral anticompetitive outcomes.

Horizontal shareholding occurs when financial institutions (e.g., mutual funds, insurance
companies, hedge funds, etc.) that transact on behalf of individual investors own securities in
companies that compete in the same product and/or geographic markets. Here, those rivals ate
entities that are subject to Commission jurisdiction, including electric utilities that participate in
wholesale power markets. While members of the financial community have argued that horizontal
shareholding does not raise competitive issues, both the FT'C and DOJ acknowledge them and
recognize a role for antitrust in addressing them.

For example, the FTC’s 2018 hearings on Competition and Consumer Protection in the 21st

Century took up the issue of competitive concerns surrounding horizontal shareholding.” And in a
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2017 submission to the OECD Competition Committee hearing on horizontal ownership, the DO]J
and FTC stated:

“...common ownership raises the possibility of active efforts to coordinate the decisions
of competitors by or through common owners. If an institutional investor were to
orchestrate an anticompetitive agreement between two direct competitors, both
competitors and the investor could be liable for a per se violation of the antitrust law.
Similarly, passing competitively sensitive information between competitors through an
institutional investor could expose the companies and the investor to liability.””

These concerns are buttressed by empirical support.'’ For example, research indicates that even
without violating their fiduciary obligations, asset managers can influence the decision-making of the
firms in which they hold securities, through corporate governance rights, or executive compensation
packages that reward industry performance in addition to individual firm performance."

Partial ownership at the economy and sectoral levels is on the rise. Sources estimate, for
example, that the share of S&P firms holding at least 3% ownership stakes in firms that compete in
the same product markets increased 20% to 90% from 2000-2010." The initial wave of private
equity buyouts in the mid-2000s corresponded to a significant upswing in partial ownership
acquisitions and has continued on a steady expansion path since. Private equity deal values increased

by over 350% between 2009 and 2018, while deal counts increased by 400% over the same period."
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Petitioners’ request comes as no surprise against the background of competition
enforcement interest in partial ownership activity, and horizontal shareholding, in particular. Four of
the five petitioners are in the top ten largest electric utilities in the U.S. For example, NextEra is the
largest electric utility in the U.S., based on a market value of $113 billion. Xcel is the seventh largest,
valued at $33 billion."* Moreover, financial institutions own partial shares in more than one of
Petitioner utilities."

III.  Petitioners’ Proposal to Expand the Safe Harbor for Horizontal Shareholding Would
Loosen Commission Oversight of an Important Issue

The Commission is no stranger to the debate over partial ownership. These issues have been
raised in numerous contexts, including the Commission’s Notice of Proposal Rulemaking in Docket
No. RM16-9, Control and Affiliation for Purposes of Market-Based Rate Requirements under Section 205 of the
Federal Power Act and the Requirements of Section 203 of the Federal Power Act."® In those proceedings, the
Commission received comments from numerous stakeholders, including AAIL urging scrutiny of the
competitive effects of partial ownership acquisitions and any safe harbor proposals.”’

Commission Staff also appear righty focused on horizontal shareholding in that, according
to Petitioners, they have recently “...contacted numerous public utilities to prompt FPA section 205
filings to report new affiliate relationships with financial institutions.”"® As such, the Commission

should be skeptical of any proposal that seeks to expand the safe harbor for horizontal shareholding,
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particularly one that is based on the notion that because affiliate relationships between financial
institutions and the electric utilities in which they own voting securities are not “real,” they therefore
need not be reported."”

Petitioners unfurl a “parade of horribles” that purports to illustrate why the Commission’s
current approach creates uncertainty.”’ They also warn against “wasteful and burdensome” filing
requirements.”’ Indeed, Petitioners zero-in on eliminating the very information that would enable
the Commission to monitor and address horizontal shareholding issues. They ask, for example,
whether market-based rate sellers must (1) disclose affiliate relationships in their filings under
Section 205 when a financial institution acquires securities under a blanket authorization or (2) list
the relevant financial institutions in relational databases under Order Nos. 860 and 860-A.*
Petitioners conclude that such reporting “...is not a reasonable or practical reading of the
Commission’s prior regulations and orders.””

Granting Petitioners’ request to expand the safe harbor for horizontal shareholding to cover
both Section 203 and 205 could significantly limit the Commission’s ability to obtain important
information regarding horizontal shareholding involving jurisdictional electric utilities. The effect of
this would be to significantly decrease transparency, which would constrain the Commission’s ability
to (1) monitor financial institutions’ ownership in multiple, potentially competing, jurisdictional
entities; (2) evaluate competition issues in wholesale power markets that would flow from such
monitoring and (3) fulfill its statutory responsibilities to protect competition and ratepayers under

Sections 203 and 205 of the Federal Power Act.
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The Commission should preserve, to the maximum extent, pathways for how it determines
which, and to what extent, financial institutions are common owners of jurisdictional electric
utilities, especially those that compete in the same product and/or geographic markets. Petitioners’
request asks the Commission to turn a blind eye to competition problems posed by horizontal
shareholding. If the Commission declares anything, it should be the opposite, namely that it will

maintain full transparency on horizontal shareholding.

Respectfully submitted,
/s/Diana L. Moss
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