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5HE 3 4TREET *NSTITUTE� IS A NONPRO¥T NONPARTISAN
PUBLIC POLICY RESEARCH ORGANIZATION� 3 4TREET S MISSION
IS TO ENGAGE IN POLICY RESEARCH AND EDUCATIONAL OUTREACH
THAT PROMOTES FREE MARKETS AS WELL AS LIMITED YET E¤EC�
TIVE GOVERNMENT INCLUDING PROPERLY CALIBRATED LEGAL AND

�1URSUANT TO 4UPREME $OURT 3ULE ����	A
 ALL PARTIES RECEIVED AP�
PROPRIATE NOTICE OF AND CONSENTED TO THE ¥LING OF THIS BRIEF� 1URSUANT
TO 3ULE ���� NO COUNSEL FOR A PARTY AUTHORED THIS BRIEF IN WHOLE OR IN
PART AND NO COUNSEL OR PARTYMADE AMONETARY CONTRIBUTION INTENDED
TO FUND THE PREPARATION OR SUBMISSION OF THE BRIEF� /O PERSON OR
ENTITY OTHER THAN AMICI THEIR MEMBERS OR THEIR COUNSEL MADE A
MONETARY CONTRIBUTION TO THE PREPARATION OR SUBMISSION OF THIS BRIEF�

�
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REGULATORY FRAMEWORKS THAT SUPPORT *NTERNET ECONOMIC
GROWTH AND INDIVIDUAL LIBERTY� 3 4TREET S PARTICULAR FOCUS
ON *NTERNET LAW AND POLICY IS ONE OF O¤ERING RESEARCH
AND ANALYSIS THAT SHOW THE ADVANTAGES OF A MORE MARKET�
ORIENTED SOCIETY AND OF MORE E¤ECTIVE MORE E§CIENT LAWS
AND REGULATIONS THAT PROTECT FREEDOM OF EXPRESSION AND
PRIVACY�

1UBLIC ,NOWLEDGE IS A NONPRO¥T ORGANIZATION DEDI�
CATED TO PRESERVING AN OPEN *NTERNET AND THE PUBLIC S
ACCESS TO KNOWLEDGE PROMOTING CREATIVITY THROUGH BAL�
ANCED INTELLECTUAL PROPERTY RIGHTS AND UPHOLDING AND
PROTECTING THE RIGHTS OF CONSUMERS TO USE INNOVATIVE
TECHNOLOGY LAWFULLY� "S PART OF THIS MISSION 1UBLIC
,NOWLEDGE ADVOCATES ON BEHALF OF THE PUBLIC INTEREST FOR
A BALANCED COPYRIGHT SYSTEM PARTICULARLY WITH RESPECT TO
NEW EMERGING TECHNOLOGIES�

-INCOLN /ETWORK IS A NONPRO¥T ORGANIZATION THAT
SEEKS TO BRIDGE THE OFTEN SILOED DISCUSSIONS BETWEEN POL�
ICY MAKERS IN 8ASHINGTON %�$� AND TECHNOLOGISTS IN 4ILI�
CON 7ALLEY SO AS TO ADVANCE SMART POLICY THAT ENCOURAGES
INNOVATION� 5HE ORGANIZATION REGULARLY HOSTS POLICY PAN�
ELS HACKATHONS AND CONFERENCES CONVENING IN¦UENCERS
AND TECHNOLOGISTS TO ADDRESS CHALLENGES FACING POLITICAL
INSTITUTIONS AND THE NATION�

&NGINE "DVOCACY IS A NONPRO¥T TECHNOLOGY POLICY
RESEARCH AND ADVOCACY ORGANIZATION THAT BRIDGES THE
GAP BETWEEN POLICYMAKERS AND STARTUPS WORKING WITH
GOVERNMENT AND A COMMUNITY OF HIGH�TECHNOLOGY GROWTH�
ORIENTED STARTUPS ACROSS THE NATION TO SUPPORT THE DE�
VELOPMENT OF TECHNOLOGY ENTREPRENEURSHIP� &NGINE CON�
DUCTS RESEARCH ORGANIZES EVENTS AND SPEARHEADS CAM�
PAIGNS TO EDUCATE ELECTED O§CIALS THE ENTREPRENEUR COM�
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MUNITY AND THE GENERAL PUBLIC ON ISSUES VITAL TO FOSTERING
TECHNOLOGICAL INNOVATION�

5HE *NNOVATION %EFENSE 'OUNDATION IS A PROJECT OF THE
.ETHOD 'OUNDATION WHICH IS A NONPRO¥T NONPARTISAN RE�
SEARCH AND ISSUE�ADVOCACY INSTITUTION THAT ADVOCATES FOR
¡PERMISSIONLESS INNOVATION¢ SEEKING TO REPEAL RELAX OR
REPLACE UNNECESSARY REGULATIONS THAT STAND IN THE WAY OF
INNOVATION� 5HROUGH A COMBINATION OF RESEARCH ADVOCACY
AND REGULATORY ¥LINGS THE *%' PUSHES BACK AGAINST RISK�
AVERSE REGRESSIVE AND PRECAUTIONARY POLICIES THAT BOTH
THREATEN "MERICA S INNOVATORS AND LIMIT OUR SOCIETY S
ABILITY TO COPE WITH NEW AND EXISTING CHALLENGES�

5HE "MERICAN "NTITRUST *NSTITUTE IS AN INDEPENDENT
NONPRO¥T ORGANIZATION DEVOTED TO PROMOTING COMPETITION
THAT PROTECTS CONSUMERS BUSINESSES AND SOCIETY� *T
SERVES THE PUBLIC THROUGH RESEARCH EDUCATION AND AD�
VOCACY ON THE BENE¥TS OF COMPETITION AND THE USE OF
ANTITRUST ENFORCEMENT AS A VITAL COMPONENT OF NATIONAL
AND INTERNATIONAL COMPETITION POLICY� ""* ENJOYS THE
INPUT OF AN "DVISORY #OARD THAT CONSISTS OF OVER ���
PROMINENT ANTITRUST LAWYERS LAW PROFESSORS ECONOMISTS
AND BUSINESS LEADERS��

�*NDIVIDUAL VIEWS OF MEMBERS OF ""* S #OARD OF %IRECTORS OR
"DVISORY #OARD MAY DI¤ER FROM ""* S POSITIONS�
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-AWS GENERALLY DO NOT AIM TO SUPPRESS COMPETITION
ENTRENCH MONOPOLIES OR REDUCE CONSUMER CHOICE AND WEL�
FARE� :ET THE $OMPUTER 'RAUD AND "BUSE "CT UNDER
A BROAD CONSTRUCTION APPLIED BY THE $OURT OF "PPEALS
EMBRACES THESE ADVERSE ANTICOMPETITIVE RESULTS� 'IRMS
CAN WIELD THE BROAD CONSTRUCTION UNDER WHICH ACCESS TO
COMPUTER INFORMATION IS ¡UNAUTHORIZED¢ WHENEVER THE AC�
CESSOR VIOLATES A CONTRACTUAL OR OTHER STATED TERM FOR HOW
THE INFORMATIONMAY BE USED IN MULTIPLE WAYS THAT DO NOT
MERELY INJURE COMPETITORS BUT RATHER IMPEDE COMPETITION
AS A WHOLE� 5HAT THIS BROAD CONSTRUCTION TURNS THE $'""
FROM A COMPUTER TRESPASS STATUTE INTO A BUSINESS TOOL
FOR BLOCKING COMPETITION SHOWS THAT THE CONSTRUCTION IS
WRONG�

*� 3ECENT USES OF THE$'""REVEAL THEMANYWAYS TO
INVOKE THE STATUTE TO SUPPRESS COMPETITION� %OMINANT SO�
CIAL MEDIA ¥RMS HAVE INVOKED THE $'"" TO PREVENT USERS
FROM TRANSFERRING THEIR INFORMATION OVER TO COMPETITOR
SERVICES CEMENTING NETWORK E¤ECTS THAT PROTECT THOSE
DOMINANT ¥RMS FROM COMPETITION� 1LATFORM SERVICES
ONES THAT SERVE AS BASES UPON WHICH INNOVATIVE STARTUPS
CAN BUILD NEW PRODUCTS HAVE CUT O¤ STARTUP PRODUCTS ON
THEIR PLATFORMS TO FAVOR THEIR OWN CLONES� "ND COMPANIES
HAVE SOUGHT TO RESTRICT PRICE COMPARISON TOOLS FROM AC�
CESSING PRICING DATA LIMITING CONSUMER CHOICE AND RAISING
PRICES IN THE PROCESS�

5HESE USES OF THE $'"" ARE FAR FROM THE INTENDED
PURPOSE OF THAT STATUTE NAMELY TO PREVENT ABUSIVE IN�
TRUSION AND TRESPASSING INTO COMPUTERS� 5HE INFORMATION
ACCESSED IN THE AFOREMENTIONED CASES WAS PUBLIC OR GEN�
ERALLY AVAILABLE AND THE BASIS FOR INVOKING THE $'""
WAS NOT ILLICIT TRESPASS BUT RATHER CONTRACTUAL TERMS THAT

�
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PROHIBIT COMPETITIVE USES OF INFORMATION� #ROAD CONSTRUC�
TION OF THE $'"" WHICH RENDERS THESE ANTICOMPETITIVE
CONTRACTUAL TERMS POWERFULLY ENFORCEABLE THUS TURNS THE
LAW INTO A WEAPON AGAINST COMPETITION�

**� *NTELLECTUAL PROPERTY LAWS FURTHER DEMONSTRATE
PROBLEMS WITH THE BROAD CONSTRUCTION OF THE $'""� #OTH
TRADE SECRET AND COPYRIGHT LAW EMBODY CAREFUL BALANCES
INTENDED TO ENSURE THAT THEY DO NOT OVERSTEP ON LEGIT�
IMATE COMPETITION� 5RADE SECRETS PROTECT ONLY NONPUB�
LIC INFORMATION WHERE REASONABLE MEASURES ARE TAKEN
TO ENSURE SECRECY� COPYRIGHT DOES NOT PROTECT FACTS AND
INCLUDES LIMITATIONS SUCH AS THE FAIR USE DOCTRINE�

5HE $'"" LACKS ANY BALANCES COMMENSURATE WITH
THOSE INTELLECTUAL PROPERTY LAWS� "S SUCH THE BROAD CON�
STRUCTION OF THE $'"" ENABLES ¥RMS TO CONSTRUCT AD HOC
TRADE SECRET PROTECTIONS WITHOUT COMPLYING WITH THE SE�
CRECY REQUIREMENTS OF TRADE SECRET LAW AND ENABLES ¥RMS
TO INVENT COPYRIGHT�LIKE PROTECTIONS ON UNCOPYRIGHTABLE
FACTS WITH NONE OF THE COMPETITION�PRESERVING LIMITATIONS
OF COPYRIGHT LAW� 5HE LEGISLATIVE HISTORY CON¥RMS THAT THE
$'""WAS NOT INTENDED TO OVERRIDE INTELLECTUAL PROPERTY
REGIMES AND THE STATUTE SHOULD NOT BE CONSTRUED TO DO SO�

***� 8HILE THE BROAD CONSTRUCTION OF THE $'"" PRO�
DUCES THESE ANTICOMPETITIVE E¤ECTS NARROWER CONSTRUC�
TIONS DO NOT� 5HE CONSTRUCTION PRO¤ERED BY 1ETITIONER
BASED ON ENTITLEMENT TO ACCESS INFORMATION WOULD PRE�
VENT ANTICOMPETITIVE TERMS OF USE FROM BEING ACTIONABLE
UNDER THE $'""� .ORE SPECI¥C CONSTRUCTIONS PROPOSED
BY SEVERAL AMICI WHICH WOULD REQUIRE TECHNICAL ACCESS
CONTROL MEASURES BEFORE THE $'"" COULD BE INVOKED
WOULD FURTHER PREVENT THE LAW FROM BEING USED FOR AN�
TICOMPETITIVE PURPOSES WHILE STILL PRECLUDING ACTUAL IN�
STANCES OF COMPUTER INTRUSION OR TRESPASS� 5HESE INTER�
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PRETATIONS SHOULD BE ADOPTED TO PREVENT FURTHER MISUSE
OF THE $'"" TO HINDER COMPETITION�

5O THE EXTENT THAT BUSINESSES WISH TO LIMIT USES OF
THEIR COMPUTER INFORMATION CONTRACT LAW IS THEIR VEHI�
CLE FOR DOING SO� COMPUTER OPERATORS ALWAYS HAVE THE
OPTION OF BRINGING SUIT FOR BREACH OF CONTRACT� #UT LONG�
ESTABLISHED RULES OF CONTRACT LAW BALANCE PROPRIETARY IN�
TERESTS AND THE GENERAL PREFERENCE FOR COMPETITION� THE
$'"" S POWERFUL REMEDIES EXCEED THOSE BALANCED RULES
OF CONTRACTS�

*N THESE WAYS THE BROAD CONSTRUCTION OF THE $'""
EXEMPLI¥ES WHAT THEN�1ROFESSOR &ASTERBROOK WARNED
AGAINST IN HIS ���� WORK 4TATUTES� %OMAINS� A STATUTE
INTENDED TO DEAL WITH COMPUTER TRESPASS NOW APPLIED TO
STYMIE COMPETITION AND SUPPLANT CONTRACT AND INTELLECTUAL
PROPERTY LAWS�� 5HE STATUTE WAS NEVER MEANT TO HAVE
SUCH AN EXPANSIVE DOMAIN AND THIS$OURT SHOULD CONSTRUE
IT NARROWLY TO RETURN IT TO ITS PROPER SCOPE�

"3(6.&/5

*� #º·©¬ $·¶»¼º½«¼±·¶ ·® ¼° $'""
&¶©ª´» "¶¼±«·µ¸¼±¼±¾ $·¶¬½«¼

*N ADDITION TO BEING A CRIMINAL STATUTE THE $OMPUTER
'RAUD AND"BUSE"CT INCLUDES EXTENSIVE CIVIL LIABILITY AND
REMEDIES� 4EE �� 6�4�$� [ ����	G
� *N VIEW OF THE BROAD
INTERPRETATION OF THE STATUTE EMBRACED BY THE $OURT OF
"PPEALS AND OTHER COURTS BUSINESSES HAVE FREQUENTLY
INVOKED THE $'"" NOT TO PREVENT COMPUTER INTRUSION
OR TRESPASS BUT TO SUPPRESS COMPETITION BY ¡RESTRICT<ING=

�4EE'RANK)� &ASTERBROOK 4TATUTES� %OMAINS �� 6� $HI� -� 3EV�
��� ��� 	����
�
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THEIR COMPETITORS  ACCESS TO INFORMATION THEY VE PUB�
LISHED PUBLICLY ONLINE FOR THE REST OF THE WORLD TO SEE�¢
+AMIE -� 8ILLIAMS "UTOMATION *S /OT  )ACKING¡� 8HY
$OURTS .UST 3EJECT "TTEMPTS TO 6SE THE $'"" AS AN
"NTI�$OMPETITIVE 4WORD �� #�6� +� 4CI� � 5ECH� -� ���
��� 	����
�

*N PARTICULAR THE $'"" HAS BEEN USED IN AT LEAST
THREE ANTICOMPETITIVE CONTEXTS� TO STYMIE DIRECT COM�
PETITORS TO CLOSE O¤ PLATFORMS TO NEW STARTUPS AND TO
INTERFERE WITH TOOLS THAT ADVANCE CONSUMER CHOICE�

"� *¶«½µª¶¼ $·µ¸©¶±» $©¶ %±º«¼´Á
#´·«³ $·µ¸¼±¼·º» ®º·µ &¶¼º±¶¯ ¼°
.©º³¼

.OST DIRECTLY THE BROAD READING OF THE $'"" EN�
ABLES COMPANIES SOCIAL MEDIA PLATFORMS IN PARTICULAR TO
STOP COMPETITORS FROM BUILDING COMPETING SERVICES� "
REVIEW OF JUDICIAL OPINIONS UNDER THAT LAW FOUND THAT
¡A TREMENDOUS NUMBER OF THESE OPINIONS CONCERN CLAIMS
BROUGHT BY DIRECT COMMERCIAL COMPETITORS OR COMPANIES
IN CLOSELY ADJACENT MARKETS TO EACH OTHER�¢ "NDREW
4ELLARS5WENTY :EARS OF8EB 4CRAPING AND THE $OMPUTER
'RAUD AND "BUSE "CT �� #�6� +� 4CI� � 5ECH� -� ��� ���
	����
 	FOOTNOTE OMITTED
�

*N A STRIKING EXAMPLE FOUND IN'ACEBOOK *NC� V� 1OWER
7ENTURES *NC� A STARTUP SOCIAL NETWORKING SERVICE CALLED
1OWER�COM ENABLED INDIVIDUALS TO AGGREGATE THEIR CON�
TENT AND RELATIONSHIPS FROM MULTIPLE EXISTING SERVICES
ONTO A SIMPLE UNI¥ED SYSTEM� 4EE ��� '��D ���� ����
	�TH $IR� ����
� 5O ENABLE THIS AGGREGATION A USER WOULD
AUTHORIZE 1OWER�COM TO COLLECT INFORMATION FROM THOSE
EXISTING SOCIAL MEDIA SERVICES BY ACCESSING THE USER S
ACCOUNT ON EACH SERVICE� 4EE ID� AT ����� 0NE OF THESE
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EXISTING SERVICES 'ACEBOOK DEMANDED THAT 1OWER�COM
CEASE AND DESIST FROM ACCESSING DATA THIS WAY AND SUBSE�
QUENTLY SUED UNDER THE $'""� 4EE ID� AT �����

8HILE THE /INTH $IRCUIT RECOGNIZED THAT 1OWER�COM
HAD INITIAL AUTHORIZATION TO ACCESS 'ACEBOOK DATA IT HELD
THAT THE CEASE�AND�DESIST LETTER REVOKED ANY FURTHER AC�
CESS RENDERING 1OWER�COM IN VIOLATION OF THE $'""� 4EE
ID� AT ����� 5O REACH THAT CONCLUSION THE COURT APPLIED A
BROAD READING OF THAT STATUTE UNDER WHICH A MERE LETTER
THAT ¡WARNED 1OWER THAT IT MAY HAVE VIOLATED FEDERAL AND
STATE LAW¢ WAS SU§CIENT TO RENDER ACCESS UNAUTHORIZED�
4EE ID� AT ���� N��� "S A RESULT 'ACEBOOK WAS ABLE TO
LEVERAGE THE $'"" TO PREVENT A COMPETITOR FROM ACCESS�
ING OTHERWISE�AVAILABLE DATA TO START A BUSINESS�

'ACEBOOK S $'"" SUCCESS AGAINST 1OWER�COM COMES
AT A TIME OF CONTROVERSY OVER THE DOMINANCE OF SOCIAL ME�
DIA COMPANIES INCLUDING 'ACEBOOK ITSELF� 4CHOLARS OFTEN
ATTRIBUTE THE LACK OF COMPETITION IN THE SOCIAL MEDIA MAR�
KET TO LOCK�IN CAUSED BY NETWORK E¤ECTS�'ACEBOOK USERS
FACE DI§CULTY SWITCHING TO NEW PLATFORMS BECAUSE THEIR
PHOTOS WRITINGS AND FRIEND RELATIONSHIPS ARE ALREADY
STUCK WITHIN 'ACEBOOK�� 1OLICYMAKERS AND EXPERTS HAVE
THUS LOOKED TO MEASURES TO INCREASE ¡INTEROPERABILITY¢
THAT IS TO ENABLE USERS TO MIGRATE TO COMPETING SOCIAL
NETWORKS WITHOUT LOSS OF DATA OR KEY FUNCTIONALITIES LIKE

�4EE E�G� 4PENCER 8EBER 8ALLER "NTITRUST AND 4OCIAL /ET�
WORKING �� /�$� -� 3EV� ���� ������� 	����
� .ANY SOCIAL MEDIA
COMPANIES NOW ALLOW USERS TO RETRIEVE SOME OF THEIR DATA BUT THAT
RETRIEVABLE FRACTION OF DATA APPEARS TO BE LESS THAN USEFUL� 4EE(ABRIEL
/ICHOLAS � .ICHAEL 8EINBERG %ATA 1ORTABILITY AND 1LATFORM $OM�
PETITION� *S 6SER %ATA &XPORTED FROM 'ACEBOOK "CTUALLY 6SEFUL TO
$OMPETITORS ����� 	����
 AVAILABLE ONLINE� -OCATIONS OF AUTHORITIES
AVAILABLE ONLINE ARE SHOWN IN THE 5ABLE OF "UTHORITIES�
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MESSAGING�� 5HERE HAVE BEEN CALLS TO ENCOURAGE OR EVEN
REQUIRE DATA SHARING OR INTEROPERABILITY TO ENABLE NEW
COMPETITOR ENTRY��

5O BE SURE ¡THERE IS NO CONSENSUS¢ AS TO HOW ANTITRUST
LAW SHOULD ACCOUNT FOR ¡TECHNOLOGICALLY DYNAMIC MARKETS
CHARACTERIZED BY NETWORK E¤ECTS�¢ 4EE 6NITED 4TATES V�
.ICROSOFT $ORP� ��� '��D �� �� 	%�$� $IR� ����
� /EV�
ERTHELESS THESE IMPORTANT ANTITRUST QUESTIONS SHOULD NOT
BE PREEMPTED BY AN UNRELATED LAW OF COMPUTER TRESPASS�
*F POTENTIALLY ANTICOMPETITIVE TERMS OF SERVICE ARE EN�
FORCEABLE UNDER THE $'"" AS THEY APPARENTLY WERE IN
1OWER 7ENTURES THEN THAT LAW BECOMES A POWERFUL TOOL
FOR COMPANIES TO PRESERVE MARKET SHARE AND SUPPRESS
COMPETITION�

&XPERIENCE SHOWS THAT COMPANIES WILL WIELD SUCH
COMPETITION�SUPPRESSING POWER TO THE FULLEST EXTENT� 4EE
$ORY %OCTOROW"DVERSARIAL *NTEROPERABILITY &LECTRONIC
'RONTIER 'OUND� 	0CT� � ����
� 'OR EXAMPLE BRAND�NAME
DRUG MANUFACTURERS HAVE ASSERTED SAFETY REGULATIONS TO
WITHHOLD SAMPLES FROM GENERIC COMPETITORS THEREBY PRE�
VENTING THE COMPETITORS FROM COMPLETING THE REGULATORY
PROCESS PREREQUISITE TO ENTERING THE MARKET� 4EE.ICHAEL
"� $ARRIER 4HARING 4AMPLES AND (ENERICS� "N "N�
TITRUST 'RAMEWORK ��� $ORNELL -� 3EV� � ���� 	����
�
)ENRY /� #UTLER 3&.4�3ESTRICTED %RUG %ISTRIBUTION
1ROGRAMS AND THE "NTITRUST &CONOMICS OF 3EFUSALS TO
%EAL WITH 1OTENTIAL (ENERAL $OMPETITORS �� 'LA� -� 3EV�
��� ��� 	����
� 5HIS BEHAVIOR WHICH COURTS AND FEDERAL

�4EE E�G� (US 3OSSI � $HARLOTTE 4LAIMAN *NTEROPERABILITY �
1RIVACY � $OMPETITION 1UB� ,NOWLEDGE 	"PR� �� ����
�

�4EE "UGMENTING $OMPATIBILITY AND $OMPETITION BY &NABLING
4ERVICE 4WITCHING 	"$$&44
 "CT OF ���� 4� ���� ���TH $ONG�
SEC� �	A
 	0CT� �� ����
�
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AUTHORITIES HAVE DESCRIBED AS A ¡SIGNI¥CANT THREAT TO COM�
PETITION¢ #UTLER SUPRA AT ��� 	QUOTING '5$ ASSISTANT
DIRECTOR .ARKUS .EIER
 IS MUCH LIKE 'ACEBOOK S INVOCA�
TION OF THE $'"" AGAINST 1OWER�COM� " DOMINANT ¥RM
MAKING A RESOURCE PUBLICLY AVAILABLE EXCEPT TO COMPETI�
TORS AND CITING AN UNRELATED SAFETY LAW TO JUSTIFY THIS
ANTICOMPETITIVE ACT�

6SE OF THE $'"" TO HAMSTRING DIRECT COMPETITION
THUS ILLUSTRATES HOW ¡<M=ISUSE OF COURTS AND GOVERNMEN�
TAL AGENCIES IS A PARTICULARLY E¤ECTIVE MEANS OF DELAYING
OR STI¦ING COMPETITION�¢ 3OBERT )� #ORK 5HE "NTITRUST
1ARADOX ��� 	����
� *N PARTICULAR $'"" ASSERTION IS
A FORM OF ¡CHEAP EXCLUSIONARY BEHAVIOR¢� *T IS VIRTUALLY
COSTLESS FOR A DOMINANT ¥RM TO WRITE TERMS OF SERVICE
INVOKING THE $'"" TO EXCLUDE COMPETITION AND THE
BROAD CONSTRUCTION RENDERS THAT CHEAP EXCLUSIONARY TACTIC
POWERFULLY E¤ECTIVE� 4USAN "� $REIGHTON ET AL� $HEAP
&XCLUSION �� "NTITRUST -�+� ��� ��� 	����
� *T IS DI§CULT
TO IMAGINE $ONGRESS INTENDING A COMPUTER TRESPASS LAW
TO HAVE THIS SORT OF EXCLUSIONARY E¤ECT�

#� 0¶´±¶ 1´©¼®·ºµ 0¸º©¼·º» $©¶
$·¸Á ©¶¬ 5°¶ '·º«´·» *¶¶·¾©¼±¾
4¼©º¼½¸»

5HE BROAD CONSTRUCTION OF THE $'"" ALSO IMPEDES
COMPETITION IN A DI¤ERENT CIRCUMSTANCE WHERE A COM�
PUTER SERVICE OPERATES A PLATFORM UPON WHICH OTHER TOOLS
OR SERVICES ARE BUILT� 6SING THE $'"" A MONOPOLY�
MINDED PLATFORM PROVIDER CAN KNOCK OUT INNOVATIVE START�
UPS OR OTHER SERVICES ON THE PLATFORM EVEN WHILE SUBSUM�
ING THEIR BUSINESSES FOR THE PLATFORM S OWN�

"N EXAMPLE IS FOUND IN )I2 -ABS *NC� V� -INKED*N
$ORP� WHICH INVOLVED WELL�KNOWN WEBSITE -INKED*N A
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PLATFORM FOR PROFESSIONALS TO SHARE THEIR RESUMES AND
CAREER INFORMATION� 4EE ��� '��D ��� ��� 	�TH $IR� ����
�
" STARTUP ¥RM HI2 USED -INKED*N S PUBLIC DATA PLATFORM
AS A BASIS FOR ANALYSIS TO PROVIDE COMPANIES WITH NOVEL
INSIGHTS SUCH AS IDENTIFYING CAREER OPPORTUNITIES RECOM�
MENDING BONUSES OR IDENTIFYING NEEDED TRAINING� 4EE ID�

*NITIALLY -INKED*N O¤ERED NO ANALOGOUS SERVICE TO HI2
AND IN FACT EMBRACED A RELATIONSHIP WITH THE COMPANY
FOR SEVERAL YEARS PERHAPS BECAUSE HI2 S SERVICES WERE
A VALUE�ADD ATOP -INKED*N S PLATFORM� 4EE ID� :ET IN
.AY ���� -INKED*N DEMANDED THAT HI2 CEASE AND DESIST
FROM ACCESSING ANY FURTHER -INKED*N DATA THREATENING TO
INVOKE THE $'"" AND ESSENTIALLY PUTTING AN END TO HI2 S
BUSINESS� 4EE ID� AT ���� +UST MONTHS LATER -INKED*N
ANNOUNCED ITS OWN NEW PRODUCT 5ALENT *NSIGHTS WHICH
O¤ERED DATA INSIGHTS HIGHLY SIMILAR TO HI2 S� 4EE ID� AT
������ � N��� *N OTHER WORDS -INKED*N POSITIONED ITSELF
TO ABSORB HI2 S BUSINESS JUST AS -INKED*N INVOKED THE
$'"" TO SHUT HI2 DOWN�

-INKED*N S INTRODUCING AN ALTERNATIVE SERVICE TO HI2
MAY WELL HAVE BEEN PROCOMPETITIVE BUT FORCIBLY EXCLUD�
ING HI2 WAS ALMOST CERTAINLY NOT� *NDEED THE /INTH
$IRCUIT STATED THAT ¡-INKED*N S CONDUCT MAY WELL NOT
BE �WITHIN THE REALM OF FAIR COMPETITION� ¢ 4EE ID� AT
��� 	QUOTING *NST� OF 7ETERINARY 1ATHOLOGY *NC� V� $AL�
)EALTH -ABS� *NC� ��� $AL� "PP� �D ��� ��� 	$T� "PP�
����

�� 4PECI¥CALLY A PLATFORM COMPANY FAVORING ITS OWN
PLATFORM�USING PRODUCT BY DENYING COMPETITORS ACCESS
TO THE PLATFORM IS A FORM OF ¡INPUT FORECLOSURE¢ WHICH

�5HE COURT ULTIMATELY RELIED ON A SEPARATE CLAIM FOR TORTIOUS
INTERFERENCE AND DID NOT REACH THE UNFAIR COMPETITION CLAIM DIRECTLY�
4EE ID� AT ��� � N����
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ANTITRUST SCHOLARS AND ENFORCEMENT AGENCIES HAVE LONG
WRESTLED WITH AND OFTEN FOUND TO BE PROBLEMATIC��

*N .ICROSOFT FOR EXAMPLE THE DOMINANT OPERATING
SYSTEM MAKER TOOK A VARIETY OF ACTIONS TO INHIBIT USE OF
A THIRD�PARTY WEB BROWSER /ETSCAPE /AVIGATOR RELATIVE
TO .ICROSOFT S OWN *NTERNET &XPLORER INCLUDING USE OF
CONTRACTS TO FORECLOSE INSTALLATION OF /ETSCAPE ON THE
OPERATING SYSTEM TO AN EXTENT� 4EE ��� '��D AT ������
5HE %�$� $IRCUIT HELD MANY OF THOSE ACTIONS INCLUDING THE
CONTRACT�BASED FORECLOSURE TO VIOLATE [ � OF THE 4HERMAN
"CT� 4EE ID� AT ������ 4IMILARLY -INKED*N FORECLOSED
ITS DATA PLATFORM TO HI2 THEREBY FAVORING ITS OWN 5ALENT
*NSIGHTS PRODUCT� TO THE EXTENT THAT -INKED*N HADMARKET
POWER IN ITS DATA ITS ACTS WOULD HAVE FALLEN WITHIN THE
LOGIC OF.ICROSOFT�

#UT -INKED*N S POTENTIALLY ANTICOMPETITIVE ACTIONS
WOULD HAVE BEEN ABSOLVED AND PERMISSIBLE IF ITS CEASE�
AND�DESIST LETTER TRIGGERED THE $'""� 4EE )I2 ��� '��D
AT ���� 8HILE THE /INTH $IRCUIT ULTIMATELY FOUND THE
$'"" INAPPLICABLE IT DID SO ON NARROW GROUNDS� #ECAUSE
-INKED*N S WEBSITE AND THUS DATA WAS ¡ACCESSIBLE TO THE
GENERAL PUBLIC¢ WITH NO AUTHENTICATION SYSTEM AT ALL THE
AUTHORIZATION ELEMENTS OF THE $'"" WERE NOT INVOKED�
*D� AT ����� )AD -INKED*N INSTALLED EVEN A PERFUNCTORY

�4EE6�4� %EP T OF +USTICE � 'ED� 5RADE $OMM N 7ERTICAL .ERGER
(UIDELINES ��� 	+UNE �� ����
 AVAILABLE ONLINE� 5O BE SURE THERE
IS SUBSTANTIAL THEORETICAL DEBATE OVER THE FREQUENCY AND LIKELIHOOD
OF FORECLOSURE IN A VARIETY OF DI¤ERENT CONTEXTS� 4EE E�G� 4TEVEN
$� 4ALOP *NVIGORATING 7ERTICAL .ERGER &NFORCEMENT ��� :ALE -�+�
���� ������� 	����
 	DESCRIBING DI¤ERING VIEWS IN MERGER CONTEXT
�
)ERBERT +� )OVENKAMP3OBERT #ORK AND7ERTICAL *NTEGRATION� -EVER�
AGE 'ORECLOSURE AND &¦CIENCY �� "NTITRUST -�+� ��� ������ 	����

	DESCRIBING #ORK SUPRA AT ������
� #UT FORECLOSURE BASED ON INVO�
CATION OF THE $'"" IS GUARANTEED TO OCCUR BY OPERATION OF THAT LAW S
INJUNCTIVE PROVISIONS�
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OR NOMINAL AUTHENTICATION SYSTEM� )I2 SUGGESTS THAT
THE $'"" WOULD HAVE APPLIED TO PREEMPT HI2 S UNFAIR
COMPETITION CLAIMS ENABLING -INKED*N AND OTHER TECHNOL�
OGY PLATFORMS TO BLOCK COMPETITORS AND STRENGTHEN THEIR
GRIP OVER THE TECHNOLOGY MARKET� 4EE ID� AT ��������
5HE BROAD CONSTRUCTION OF THE $'"" COULD THUS PROPEL
FORWARD BEHAVIOR THAT THE ANTITRUST LAWS AND .ICROSOFT
HAVE SOUGHT TO FORESTALL�

$� $'"" "»»º¼±·¶ -±µ±¼» $·¶»½µº $°·±«
©¶¬ '©«±´±¼©¼» 6¶®©±º 1º±«±¶¯

5HE $'"" BROADLY CONSTRUED ALSO ENABLES COMPA�
NIES TO RESTRICT COMPETITION BY LIMITING TOOLS THAT ENABLE
CONSUMER CHOICE�

5HE QUINTESSENTIAL EXAMPLE OF A CONSUMER CHOICE�
ENHANCING TOOL IS A PRICE COMPARISON SERVICE ONE THAT
AGGREGATES PRICES ACROSS MULTIPLE VENDORS TO ALLOW CON�
SUMERS TO MAKE OPTIMAL CHOICES� :ET COMPANIES HAVE
INVOKED THE $'"" TO BLOCK PRICE COMPARISON SERVICES�
*N 4OUTHWEST "IRLINES $O� V� 'ARECHASE *NC� A COMPANY
CALLED 0UTTASK USED SOFTWARE TO COLLECT PRICING AND ROUTE
DATA FROM AIRLINES IN ORDER TO O¤ER A SERVICE FOR COMPAR�
ING AIRFARES� 4EE ��� '� 4UPP� �D ��� ��� 	/�%� 5EX�
����
� 4OUTHWEST "IRLINES OBJECTED CLAIMING THAT THE
FARES LISTED ON ITS PUBLIC WEBSITE WERE ¡PROPRIETARY¢ AND
THAT 0UTTASK S COLLECTION OF THOSE FARES WAS UNAUTHORIZED
UNDER THE6SE"GREEMENT ON 4OUTHWEST S WEBSITE WHICH
PROHIBITED AUTOMATED COLLECTION OF DATA� 4EE ID� AT ���� 0N
A MOTION TO DISMISS THE DISTRICT COURT FOUND THAT 4OUTH�
WEST S 6SE "GREEMENT WHILE PERHAPS NOT ENFORCEABLE AS
A CONTRACT NEVERTHELESS ¡DIRECTLY INFORMED 0UTTASK THAT

�'OR EXAMPLE IT COULD HAVE USERS CREATE A COSTLESS ANONYMOUS
ACCOUNT BEFORE VIEWING -INKED*N DATA�
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THEIR ACCESS WAS UNAUTHORIZED¢ AND THEREFORE 4OUTHWEST
HAD STATED A CLAIM UNDER THE $'""� *D� AT ����

0THER CASES HAVE SIMILARLY HELD THAT COLLECTION OF
COMPUTERIZED PUBLIC PRICING DATA CAN VIOLATE THE $'""
WHERE CONTRACTUAL TERMS PROHIBIT IT� 4EE E�G� 3YANAIR
%"$ V� &XPEDIA *NC� /O� ���CV����� SLIP OP� AT � 	8�%�
8ASH� "UG� � ����
 	AIRFARES
� &' $ULTURAL 5RAVEL #7 V�
&XPLORICA *NC� ��� '��D ��� ������ 	�ST $IR� ����

	TRAVEL TOURS SERVICE
� $RAIGSLIST *NC� V� �5APS *NC� ��� '�
4UPP� �D ��� ������ 	/�%� $AL� ����
 	REAL ESTATE LISTINGS
�

#LOCKING OF PRICE COMPARISON SERVICES DAMAGES CON�
SUMER WELFARE� "CTIVITY THAT HEIGHTENS THE COSTS OF
SEARCHING FOR THE BEST DEAL WHICH ECONOMISTS CALL ¡OBFUS�
CATION¢ CAN ¡INCREASE AVERAGE MARKUPS AND THE FRACTION
OF CONSUMERS BUYING FROM RELATIVELY HIGH�PRICED ¥RMS�¢
(LENN&LLISON�4ARA'ISHER&LLISON 4EARCH 0BFUSCATION
AND 1RICE &LASTICITIES ON THE *NTERNET �� &CONOMETRICA
��� ��� 	����
� ¡<-=OWERING SEARCH COSTS<= WILL UNAMBIGU�
OUSLY INCREASE SOCIAL WELFARE¢ SO BLOCKING SERVICES THAT
LOWER SEARCH COSTS WILL DECREASE WELFARE� %ALE 0� 4TAHL **
0LIGOPOLISTIC 1RICING WITH 4EQUENTIAL $ONSUMER 4EARCH
�� "M� &CON� 3EV� ��� ��� 	����
�

3EGARDING AIRLINES SPECI¥CALLY A ���� STUDY FOUND
THAT BLOCKING COMPARISON SHOPPING ¡IS LIKELY TO LEAD TO
HIGHER AVERAGE AIRFARES¢ AND ULTIMATELY ¡STRENGTHEN THE
MARKET POWER OF THE MAJOR AIRLINES¢ WITH A ¡TOTAL NET
CONSUMER WELFARE IMPACT¢ OF ¡POTENTIALLY ���� BILLION AN�
NUALLY�¢ 'IONA 4COTT .ORTON ET AL� 5RAVEL 5ECH� "SS N
#ENE¤TS OF 1RESERVING $ONSUMERS� "BILITY TO $OMPARE
"IRLINE 'ARES VIA 05"S AND.ETASEARCH 4ITES � �� 	����

AVAILABLE ONLINE� "CROSS SIX DI¤ERENT MARKETS CUTTING
O¤ ONLINE PRICE COMPARISON SERVICES COULD RAISE PRICES BY
������� 4EE ID� AT ���



��

/EVERTHELESS COMPANIES FACE STRONG INCENTIVES TO
LEVERAGE LEGAL TOOLS SUCH AS THE $'"" TO LIMIT PRICE
COMPARISON SHOPPING� 4EE (LENN &LLISON � "LEXANDER
8OLITZKY"4EARCH $OST.ODEL OF 0BFUSCATION �� 3"/%
+� &CON� ��� ��� 	����
� 4OUTHWEST "IRLINES FOR EXAMPLE
WAS ABLE TO RAISE ITS PRICES OVER COMPETITORS SOMETIMES
BY OVER ��� BY REFUSING TO BE LISTED ON PRICE COMPARISON
SERVICES� 4EE .ORTON ET AL� SUPRA AT ��� 7OLODYMYR
#ILOTKACH 3EPUTATION 4EARCH $OST AND "IRFARES ��
+� "IR 5RANSPORT .GMT� ��� ��� TBL�� 	����
� "ND THE
E¤ECTIVENESS OF OTHER PRICE OBFUSCATION STRATEGIES HAS LED
THE 'EDERAL 5RADE $OMMISSION AND OTHERS TO CONSIDER
WHETHER SUCH STRATEGIES CONSTITUTE UNFAIR OR DECEPTIVE
PRACTICES� 4EE %AVID "DAM 'RIEDMAN 3EGULATING %RIP
1RICING �� 4TAN� -� � 1OL Y 3EV� �� ����� ����� 	����

	CITING NATIONAL AUTHORITIES IN 6NITED 4TATES $ANADA AND
"USTRALIA
�

1RICE COMPARISON TOOLS ARE JUST ONE OF MANY WELFARE�
ENHANCING SERVICES WITH WHICH THE $'"" COULD INTER�
FERE� "NOTHER EXAMPLE IS PRIVACY�ENHANCING SOFTWARE�
5HE GROWING USE OF DATA TO TRACK AND ANALYZE *NTERNET
USERS FOR HIGHLY TARGETED ADVERTISING 	AND PERHAPS MORE
NEFARIOUS REASONS
 HAS RAISED CONCERNS AMONG MANY��� *N
RESPONSE SOFTWARE DEVELOPERS HAVE BUILT TOOLS TO COMBAT
THIS LOSS OF PRIVACY BY BLOCKING *NTERNET TRANSACTIONS THAT
FACILITATE ONLINE TRACKING��� 4UCH SOFTWARE HAS RECEIVED

��4EE E�G� %AVID 4� &VANS 5HE 0NLINE "DVERTISING *NDUSTRY�
&CONOMICS &VOLUTION AND 1RIVACY �� +� &CON� 1ERSP� /O� � AT
�� ����� 	����
� -ATANYA 4WEENEY %ISCRIMINATION IN 0NLINE "D
%ELIVERY �� $OMM� "$. /O� � AT �� �� 	����
 	OBSERVING PATTERNS
OF RACIAL DISCRIMINATION IN ONLINE ADVERTISING
�

��5O EXPLAIN FURTHER MANY WEBSITES INCLUDE HIDDEN REFERENCES
TO ONLINE TRACKING SERVICES� 8HEN A PERSON VISITS ANY OF THOSE
WEBSITES THE HIDDEN REFERENCE INSTRUCTS THE PERSON S COMPUTER TO
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TREMENDOUS PRAISE AND WIDESPREAD USAGE�� BUT ONLINE
ADVERTISERS UNSURPRISINGLY DISLIKE IT AND HAVE IN FACT USED
THEIR TERMS OF SERVICE TO PROHIBIT SUCH PRIVACY�ENHANCING
SOFTWARE�TERMS OF SERVICE THAT COULD BE POWERFULLY EN�
FORCED UNDER THE BROAD CONSTRUCTION OF THE $'""���

&XAMPLES SUCH AS THESE HAVE LED COMMENTATORS TO
CONCLUDE THAT THE $'"" ¡LIMIT<S= THE VALID TOOLS CON�
SUMERS NEED TO PROTECT THEMSELVES ONLINE�¢ "SHKAN
4OLTANI 1ROTECTING :OUR 1RIVACY $OULD .AKE :OU THE
#AD(UY 8IRED 	+ULY �� ����
� $ONSUMERS AND FREEMAR�
KETS BENE¥T FROM SERVICES LIKE PRICE COMPARISON TOOLS AND
PRIVACY�ENHANCING SOFTWARE SERVICES THAT ENHANCE COM�
PETITION AND CONSUMER CHOICE� 5HAT THE $'"" BROADLY
INTERPRETED CAN RENDER THESE TOOLS ILLEGAL DEMONSTRATES
THAT THE LAW HAS OVERSTEPPED ITS INTENDED BOUNDS TO
ANTICOMPETITIVE E¤ECT�

SEND AMESSAGE TO THE TRACKING SERVICE THEREBY ALERTING THE TRACKING
SERVICE OF THE PERSON S ACTIVITIES� *N MUCH THE SAME WAY THAT A
PERSON CAN TRANSACT WITH A BUSINESS WITH ANONYMOUS CASH RATHER
THAN A TRACEABLE CREDIT CARD PRIVACY�ENHANCING SOFTWARE ENABLES THE
PERSON S COMPUTER TO TRANSACT ONLY WITH THE DESIRED WEBSITE AND
NOT THE TRACKING SERVICE� 4EE GENERALLY $ORY %OCTOROW "DBLOCK�
ING� )OW "BOUT /AH  &LECTRONIC 'RONTIER 'OUND� 	+ULY �� ����
�
1RIVACY�ENHANCING SOFTWARE IS OFTEN CON¦ATED WITH SOFTWARE THAT
BLOCKS DISPLAY OF ONLINE ADVERTISEMENTS 	¡AD�BLOCKERS¢
 BUT THEY ARE
DISTINCT INSOFAR AS THE FORMER FOCUSES ON INVISIBLE TRACKING TECHNIQUES
THAT GENERALLY DISPLAY NO VISIBLE ADVERTISEMENTS� 4EE E�G� +OHAN
.AZEL ET AL� " $OMPARISON OF 8EB 1RIVACY 1ROTECTION 5ECHNIQUES
��� $OMPUTER $OMM� ��� 	����
�

��4EE %OC 4EARLS #EYOND "D #LOCKING�5HE #IGGEST #OYCOTT IN
)UMAN )ISTORY %OC 4EARLS 8EBLOG 	)ARV� #LOGS
 	4EPT� �� ����
�

��4EE E�G�%AMI -EE 4POTIFY #ANS"D#LOCKERS IN6PDATED 5ERMS
OF 4ERVICE 5HE 7ERGE 	'EB� � ����
� CF� "NASTASIA 4HUBA ET AL�
/O.O"DS� &£ECTIVE AND &¦CIENT $ROSS�"PP .OBILE "D�#LOCKING
1ROC� ON 1RIVACY &NHANCING 5ECHS� 0CT� ���� AT ��� 	NOTING POSSIBLE
RELEVANCE OF AND LACK OF CASE LAW ON THE $'""
�
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**� $·¶®´±«¼» ¿±¼° ¼° *¶¼´´«¼½©´
1º·¸º¼Á -©¿» 4°·¿ 5°©¼ ¼° #º·©¬
$·¶»¼º½«¼±·¶ ·® ¼° $'"" &¶©ª´»
"¶¼±«·µ¸¼±¼±¾ #°©¾±·º

5HE BROAD CONSTRUCTION OF THE $'"" IS FURTHERMORE
INCORRECT BECAUSE IT CON¦ICTS WITH INTELLECTUAL PROPERTY
LAWS� 5HOSE LAWS CONSISTENTLY FEATURE CAUTIOUS RULES
OF BALANCE THAT LIMIT THE ABILITY OF INFORMATION HOLDERS
TO RESTRICT COMPETITION AND PRESERVE MONOPOLIES� 5HE
$'"" BROADLY CONSTRUED LACKS ANY SUCH BALANCE AND
INSTEAD ALLOWS ¥RMS HOLDING COMPUTERIZED INFORMATION TO
SET UNILATERAL RULES OF ACCESS REGARDLESS OF COMPETITIVE
CONSEQUENCES� *N THAT SENSE THE BROAD CONSTRUCTION OF
THE $'"" ENABLES ¥RMS TO CONSTRUCT AD HOC UNBALANCED
INTELLECTUAL PROPERTY REGIMES THAT $ONGRESS AND THIS
$OURT HAVE LONG SOUGHT TO AVOID� " COMPUTER TRESPASS
STATUTE OUGHT NOT BE INTERPRETED IN THIS MANNER INCONSIS�
TENT WITH OTHER STATUTORY SCHEMES�

"� 5º©¬ 4«º¼ -©¿ 3¹½±º» 4«º«Á
5º©¬·®®» 5°©¼ ¼° $'"" %±»º¯©º¬»

5RADE SECRET LAW ILLUMINATES THE ERROR OF THE BROAD
CONSTRUCTION OF THE $'"" BECAUSE THAT CONSTRUCTION
E¤ECTIVELY ALLOWS ¥RMS TO PROTECT PUBLIC INFORMATION AS
IF IT WERE A TRADE SECRET�

1ROTECTING PROPRIETARY INFORMATION THAT BRINGS VALUE
TO A BUSINESS BY VIRTUE OF ITS SECRECY TRADE SECRET LAW
O¤ERS A RANGE OF POWERFUL REMEDIES FOR UNAUTHORIZED
DISCLOSURE INCLUDING LIKE THE$'"" INJUNCTIVE RELIEF AND
CRIMINAL PENALTIES� 4EE �� 6�4�$� [ ����	B
	�
 	DAMAGES
AND INJUNCTIVE RELIEF
� [ ����	B
	�
 	CIVIL SEIZURE
� [ ����
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	CRIMINAL PENALTIES
��� #UT TRADE SECRET LAW CAREFULLY BAL�
ANCES INTERESTS BETWEEN PROTECTION AND COMPETITION� *N�
FORMATION GENERALLY KNOWN TO THE PUBLIC CANNOT BE A TRADE
SECRET� 4EE �� 6�4�$� [ ����	�
	#
� ,EWANEE 0IL $O� V�
#ICRON $ORP� ��� 6�4� ��� ��� 	����
� 1UBLIC INFORMATION
SUCH AS AIRFARE O¤ERS AND SOCIALMEDIA PRO¥LES THUS CANNOT
BE PROTECTED UNDER TRADE SECRET LAW� 'URTHERMORE A
BUSINESS MUST TAKE ¡REASONABLE MEASURES¢ TO MAINTAIN
THE SECRECY OF TRADE SECRETS� �� 6�4�$� [ ����	�
	"
�
$OURTS HAVE OFTEN HELD THAT MERE CONTRACTUAL PROVISIONS
NOT BACKED BY TECHNICAL MEASURES OR SUBSTANTIAL ENFORCE�
MENT CAPACITY FAIL TO BE ¡REASONABLE MEASURES�¢��

" NARROW CONSTRUCTION OF THE $'"" IS LIKELY CONSIS�
TENT WITH TRADE SECRET LAW SINCE UNAUTHORIZED ACCESS TO
INFORMATION WOULD OCCUR ONLY IF THE INFORMATION IS KEPT
SECRET SUCH THAT THE ACCESSOR LACKS ENTITLEMENT TO ACCESS
IT� 5HE BROAD CONSTRUCTION HOWEVER INTRODUCES INCON�
SISTENCY� " ¥RM CAN MAKE INFORMATION PUBLIC AND THUS
UNPROTECTABLE UNDER TRADE SECRET LAW BUT NEVERTHELESS
CRAFT TERMS OF USE PROHIBITING COMPETITIVE USES OF THAT
INFORMATION ENJOYING TRADE SECRET�LIKE REMEDIES WITHOUT
MEETING THE REQUIREMENTS FOR TRADE SECRET PROTECTION�

$ONSIDER FOR EXAMPLE THE 4OUTHWEST "IRLINES CASE
DESCRIBED ABOVE� 4OUTHWEST "IRLINES WAS FREE TO PREVENT
ITS AIRFARES FROM BEING LISTED ON PRICE COMPARISON SERVICES

��8HILE TRADE SECRET LAW IS GENERALLY A MATTER OF STATE LAW THE
RECENTLY�ENACTED FEDERAL LAW IS SU§CIENTLY SIMILAR TO MOST STATES 
LAWS SO IT IS CITED HERE�

��4EE E�G� #ISON "DVISORS --$ V� ,ESSLER /O� ���CV����� SLIP OP�
AT �� 	%� .INN� "UG� �� ����
� N$LOSURES *NC� V� #LOCK � $O� *NC�
��� '��D ��� ��� 	�TH $IR� ����
� 'IRE �&M 6P *NC� V� 5ECHNOCARB
&QUIP� 	����
 -TD� ��� '� 4UPP� �D ��� ��� 	/�%� *LL� ����
� &LECTRO�
$RAFT $ORP� V� $ONTROLLED.OTION *NC� ��� /�8��D ��� ������ 	.INN�
����
�
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BY TREATING THOSE AIRFARES AS TRADE SECRETS� 4W� 4TAINLESS
-1 V� 4APPINGTON ��� '��D ���� ���� 	��TH $IR� ����

	TREATING PRICE LISTS AS TRADE SECRETS
� #UT IT COULD DO
SO ONLY AT THE COST OF NOT PUBLISHING THOSE AIRFARES ON
4OUTHWEST S OWN WEBSITE AND ENJOYING THE BENE¥TS OF
RAPID E�COMMERCE� #Y INVOKING THE BROAD CONSTRUCTION
OF THE $'"" TO IMPEDE PRICE COMPARISON SERVICES WHILE
STILL LISTING PRICES ON ITS WEBSITE 4OUTHWEST E¤ECTIVELY
OBTAINED THE ADVANTAGES OF TRADE SECRET LAW WITHOUT AC�
CEPTING THE COSTS OF SECRECY�

"S A SECOND EXAMPLE THE 4ECOND $IRCUIT FOUND NO
TRADE SECRET MISAPPROPRIATION WHERE A COMPANY S EX�
EMPLOYEE ACCESSED COMPUTER INFORMATION WITHOUT AUTHO�
RIZATION BECAUSE THE COMPANY IN FAILING TO IMPLEMENT
TECHNICAL PROTECTIONS ON A COMPUTER HOUSING ITS SENSI�
TIVE CLIENT LISTS HAD NOT TAKEN ¡ADEQUATE MEASURES¢ TO
WARRANT TRADE SECRET PROTECTION� %E¤ANCE #UTTON .ACH�
$O� V� $ � $ .ETAL 1RODS� $ORP� ��� '��D ���� �����
�� 	�D $IR� ����
� )AD THE COMPANY BEEN ABLE TO ASSERT
THE $'"" AT THE TIME IT MAY HAVE SUCCEEDED IN SHOW�
ING A VIOLATION UNDER THE BROAD CONSTRUCTION OF THAT LAW
E¤ECTIVELY CIRCUMVENTING THE LIMITATIONS OF TRADE SECRET
LAW�

5HE LIMITATIONS OF TRADE SECRET LAW ARE NOT ARBITRARY�
THEY ARE DESIGNED ¡TO STRIKE THE CLASSIC BALANCE BETWEEN
FREE COMPETITION ON ONE HAND AND THE PREVENTION OF UNFAIR
COMPETITION ON THE OTHER�¢ 4HARON ,� 4ANDEEN 5HE
&VOLUTION OF 5RADE 4ECRET -AW AND8HY $OURTS $OMMIT
&RROR 8HEN 5HEY %O /OT 'OLLOW THE 6NIFORM 5RADE
4ECRETS "CT �� )AMLINE -� 3EV� ��� ��� 	����
� *NSOFAR
AS TRADE SECRET LAW EXCLUDES CERTAIN INFORMATION FROMPRO�
TECTION IT IS BECAUSE THAT DEGREE OF PROTECTION IS OVERLY
CONTRARY TO FREE COMPETITION� *NSOFAR AS THE BROAD CON�



��

STRUCTION OF THE $'"" O¤ERS PROTECTION FOR THAT EXCLUDED
INFORMATION THAT CONSTRUCTION IS OVERLY CONTRARY TO FREE
COMPETITION AS WELL�

#� $·¸Áº±¯°¼ -©¿ *¶«·º¸·º©¼» #©´©¶«»
©¶¬ &À«¸¼±·¶» /·¼ '·½¶¬ ±¶ ¼° $'""

-IKE TRADE SECRETS COPYRIGHTS ENABLE ¥RMS TO PREVENT
COMPETITORS FROM USING PROPRIETARY INFORMATION� *NDEED
PLAINTI¤S IN $'"" CASES FREQUENTLY BRING COPYRIGHT IN�
FRINGEMENT CLAIMS AS WELL��� "ND AS WITH TRADE SECRET LAW
LIMITATIONS OF COPYRIGHT LAW DEMONSTRATE THE OVERREACH OF
THE BROAD CONSTRUCTION OF THE $'""�

$OPYRIGHT PROTECTION INHERES IN WORKS OF ORIGINAL AU�
THORSHIP AND PROHIBITS OTHERS FROM COPYING SUCH PRO�
TECTED WORKS� 4EE �� 6�4�$� [ ���	A
� )OWEVER NOT
ALL ACTS OF COPYING ARE PROSCRIBED� $OPYRIGHT PROTEC�
TION APPLIES ONLY TO EXPRESSIVE ELEMENTS OF WORKS NOT
UNDERLYING FACTS� 4EE [ ���	B
� 'EIST 1UBL�NS *NC� V�
3URAL 5EL� 4ERV� $O� ��� 6�4� ��� ������ 	����
 	QUOTING
)ARPER � 3OW 1UBLISHERS *NC� V� /ATION &NTERS� ���
6�4� ��� ��� 	����

� $OPYRIGHT INURES TO THE AUTHOR
OF THE INFORMATION EVEN IF THE INFORMATION IS POSSESSED
BY SOMEONE ELSE� 4EE �� 6�4�$� [ ���	A
� 'URTHERMORE
EVEN EXPRESSIVE ELEMENTS MAY BE COPIED TO THE EXTENT
ALLOWED UNDER THE DOCTRINE OF FAIR USE WHICH ENCOMPASSES
COPYING FOR PURPOSES SUCH AS NEWS REPORTING SCHOLARLY
QUOTATION PARODY EDUCATION AND SO ON� 4EE [ ����
$AMPBELL V� "CU£�3OSE .USIC *NC� ��� 6�4� ��� ������
	����
� 'INALLY THE $ONSTITUTION MANDATES THAT COPYRIGHT

��4EE E�G� &XPLORICA ��� '��D AT ���� *�.�4� *NQUIRY .GMT� 4YS�
-TD� V� #ERKSHIRE *NFO� 4YS� *NC� ��� '� 4UPP� �D ��� ��� 	4�%�/�:�
����
�
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SUBSIST ONLY ¡FOR LIMITED TIMES�¢ 6�4� $ONST� ART� � [ �
CL� �� SEE �� 6�4�$� [ ����

5HE $'"" BROADLY CONSTRUED SUBVERTS ALL THESE ELE�
MENTS OF COPYRIGHT LAW� $ASES SUCH AS4OUTHWEST "IRLINES
AND&XPLORICA DEMONSTRATE USES OF THE $'"" TO PREVENT
COPYING OF UNCOPYRIGHTABLE FACTUAL INFORMATION SUCH AS
PRICE LISTS� 1OWER 7ENTURES INVOLVED ASSERTION OF THE
$'"" TO PROTECT DATA AUTHORED BY THIRD PARTIES�INDEED
THIRD PARTIES WHO CONSENTED TO THE COPYING� 5HE $'""
CONTAINS NO FAIR USE PROVISION� "ND THERE IS NO TIME LIMIT
ON A $'""�BACKED AD HOC ¡COPYRIGHT¢ REGIME�

"S A RESULT UNDER THE BROAD CONSTRUCTION OF THE
$'"" A BUSINESS CAN USE CLEVERLY CRAFTED TERMS OF
SERVICE E¤ECTIVELY TO INVENT A ¡PARA�COPYRIGHT TOOL TO
SECURE EXCLUSIVITY TO OTHERWISE PUBLICLY ACCESSIBLE DATA�¢
/ICHOLAS "� 8OLFE )ACKING THE "NTI�)ACKING 4TATUTE�
6SING THE $OMPUTER 'RAUD AND "BUSE "CT TO 4ECURE
1UBLIC %ATA &XCLUSIVITY �� /W� +� 5ECH� � *NTELL� 1ROP�
��� _ � AT ��� 	����
� 4INCE MOST INFORMATION TODAY IS
STORED ON COMPUTERS THE COMPUTER OPERATORS NEED ONLY
DRAFT TERMS OF USE SPECIFYING COPYRIGHT�LIKE RULES FOR HOW
THEIR INFORMATION IS TO BE USED AND MAY THEN ASSERT THE
$'"" AGAINST UNDESIRABLE USES WHETHER OR NOT THOSE
USES WOULD BE COPYRIGHT INFRINGEMENTS�

5HAT THE $'"" CONSTRUED BROADLY CAN OVERREACH
WHAT $ONGRESS INTENDED AGAIN DEMONSTRATES THE ANTI�
COMPETITIVENESS OF THAT CONSTRUCTION� 5HE TRADITIONAL
LIMITATIONS OF COPYRIGHT LAWHAVE LONG RE¦ECTED A ¡BALANCE
OF COMPETING CLAIMS¢ BETWEEN AUTHORS AND THE PUBLIC
AND BETWEEN PROTECTION AND COMPETITION� 'OGERTY V� 'AN�
TASY *NC� ��� 6�4� ��� ��� 	����
 	QUOTING 5WENTIETH
$ENTURY .USIC $ORP� V� "IKEN ��� 6�4� ��� ��� 	����

�
#ROAD CONSTRUCTIONS OF THE $'"" ¡UPSET THE CAREFUL BAL�



��

ANCE THAT THE $OPYRIGHT "CT HAS STRUCK BETWEEN AUTHORS
AND SOCIETY�¢ $HRISTINE %� (ALBRAITH "CCESS %ENIED�
*MPROPER 6SE OF THE $OMPUTER 'RAUD AND "BUSE "CT
TO $ONTROL *NFORMATION ON 1UBLICLY "CCESSIBLE *NTERNET
8EBSITES �� .D� -� 3EV� ��� ��� 	����
 	CITING /IVA
&LKIN�,OREN -ET THE $RAWLERS $RAWL� 0N 7IRTUAL (ATE�
KEEPERS AND THE 3IGHT TO &XCLUDE *NDEXING �� 6� %AYTON
-� 3EV� ��� ��� 	����

� 5HIS $OURT IN PARTICULAR HAS
LONG CONCERNED ITSELF WITH AVOIDING EXPANSIVE INTELLECTUAL
PROPERTY PROTECTIONS THAT GO ¡BEYOND THE LIMITS OF HIS
SPECI¥C GRANT¢ OF COPYRIGHT� 4ONY $ORP� OF "M� V� 6NI�
VERSAL $ITY 4TUDIOS *NC� ��� 6�4� ��� ��� 	����
� 5O
ALLOW AN UNRELATED CRIMINAL LAW�A COMPUTER TRESPASS
STATUTE NO LESS�TO RENDER THE COPYRIGHT STATUTES PRAC�
TICALLY SUPER¦UOUS WOULD E¤ECTIVELY OPEN A BACK DOOR
FOR CIRCUMVENTING THIS $OURT S PRECEDENTS DESIGNED TO
PROTECT COMPETITIVE MARKETS�

$� 4¼©¼½¼·ºÁ 5À¼ ©¶¬ -¯±»´©¼±¾ )±»¼·ºÁ
$·¶®±ºµ ¼°©¼ ¼° $'"" 8©» /·¼
*¶¼¶¬¬ ¼· 4½¸º»¬ *¶¼´´«¼½©´
1º·¸º¼Á -©¿

*N ENACTING THE CURRENT VERSION OF THE $'""
$ONGRESS WAS AWARE OF THE OVERLAP BETWEEN THAT LAW AND
INTELLECTUAL PROPERTY RULES DISCUSSED ABOVE� 5HE TEXT AND
LEGISLATIVE HISTORY CON¥RM THAT $ONGRESS DID NOT INTEND
THE $'"" TO ENABLE COMPANIES TO DEVISE AD HOC SCHEMES
THAT RENDER TRADE SECRET AND COPYRIGHT LAW SUPER¦UOUS�

5HE KEY PROVISIONS RENDERING THE $'"" APPLICABLE
TO NON�GOVERNMENTAL COMPUTERS APPEAR IN THE /ATIONAL
*NFORMATION *NFRASTRUCTURE 1ROTECTION "CT OF ����� #UT
THAT LAW DID NOT STAND ALONE� *T WAS 5ITLE ** OF THE
&CONOMIC &SPIONAGE "CT OF ���� OF WHICH 5ITLE * WAS A



��

COMPREHENSIVE FEDERAL TRADE SECRET PROTECTION LAW� 4EE
1UB� -� /O� ������� TIT� ** ��� 4TAT� ���� ����� 5HE
PROVISIONS OF 5ITLE * INCLUDED ALL OF THE CAREFUL BALANC�
ING ELEMENTS DISCUSSED ABOVE� 4EE E�G� ID� SEC� ���
[ ����	�
	"
�	#
� 5HE PROPONENTS OF THE &&" SPECI¥CALLY
OBSERVED THAT THE TRADE SECRET LAW INCLUDED ¡A NUMBER OF
SAFEGUARDS¢ MEANT TO PROTECT COMPETITION AND EMPLOYEE
MOBILITY AND THE .ANAGERS  4TATEMENT ON THE BILL CALLED
OUT IN MORE DETAIL LIMITATIONS OF TRADE SECRET PROTECTION
SUCH AS REASONABLE MEASURES AND PUBLIC INFORMATION� ���
$ONG� 3EC� ����� 	����
�

5HE DRAFTERS OF THE ���� $'"" AMENDMENTS WERE
ALSO KEENLY AWARE OF COPYRIGHT LAW INDEED BORROWING THE
LATTER S TEXT� 4EE �� 6�4�$� [ ����	C
	�
	#
	I
 	USING ��
6�4�$� [ ���	A

� 4� 3EP� /O� ������� AT � 	����
� *MPOR�
TANTLY THEY INTENDED THE TWO LEGAL REGIMES TO BE DISTINCT�
3ECOGNIZING IN ITS REPORT THAT IN MANY CASES INFORMATION
ACCESSED IN VIOLATION OF THE $'"" ¡IS ALSO COPYRIGHTED¢
THE 4ENATE COMMITTEE OBSERVED THAT UNAUTHORIZED ACCESS
TO THAT INFORMATION ¡MAY IMPLICATE CERTAIN RIGHTS UNDER
THE COPYRIGHT LAWS�¢ 4� 3EP� /O� ������� SUPRA AT ��
/EVERTHELESS THE COMMITTEE RECOGNIZED THAT THE ¡CRUX
OF THE O¤ENSE¢ UNDER THE $'"" WAS NOT MISUSE OF COPY�
RIGHTED MATERIAL BUT RATHER ¡THE ABUSE OF A COMPUTER TO
OBTAIN THE INFORMATION�¢ *D� AT ����

*T WOULD HAVE MADE LITTLE SENSE FOR $ONGRESS TO JETTI�
SON THE CAREFUL BALANCING OF COPYRIGHT AND TRADE SECRET
LAW WITH A COMPUTER TRESPASS STATUTE SO BROAD AS TO
ENABLE AD HOC INTELLECTUAL PROPERTY RIGHTS� 5HE COM�
MITTEE REPORT S DESCRIPTION OF THE ���� AMENDMENTS AS
¡PRIVACY PROTECTION COVERAGE¢ AGAINST ¡COMPUTER TRES�
PASSES¢ CON¥RMS THAT $ONGRESS INTENDED THE STATUTE TO
BE DISTINCT FROM INTELLECTUAL PROPERTY MISAPPROPRIATION
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	AND INTENDED THE PROTECTED INFORMATION TO BE PRIVATE NOT
PUBLIC
� *D� AT �� SEE 6NITED 4TATES V� /OSAL ��� '��D
��� ��� � N�� 	�TH $IR� ����
 	EN BANC
� 5O BE SURE THE
REPORT ACKNOWLEDGES CORRECTLY THAT THE $'"" PROVIDES
ADDITIONAL CAUSES OF ACTION FOR ¡THEFT OF INTANGIBLE INFOR�
MATION�¢ 4� 3EP� /O� ������� SUPRA AT �� /O DOUBT THE
$'"" OVERLAPS WITH INFORMATION THEFT BUT THAT PHRASE
IN THE REPORT IS NO WARRANT TO REDE¤NE INFORMATION THEFT
PARTICULARLY IN WAYS INCONSISTENT WITH THE TRADE SECRET
PROVISIONS OF 5ITLE * OF THE &&"�

/ONE OF THIS IS TO SAY THAT THE INTELLECTUAL PROPERTY
LAWS ARE PERFECTLY SU§CIENT TO DEAL WITH ALL MANNER OF
PROPRIETARY BUSINESS INFORMATION� #UT TO THE EXTENT THAT
LOOPHOLES REMAIN THE PROPER AVENUE IS NOT THE $'""
BUT $ONGRESS WHICH HAS REPEATEDLY PATCHED THOSE LAWS
TO DEAL WITH PROBLEMS SUCH AS BOAT HULL DESIGNS AND
SEMICONDUCTOR MANUFACTURING� 4EE �� 6�4�$� [ ���	A
	�
�
[ ����	A
	�
� 5HE STATUTORY DOMAIN OF THE $'"" IS
TECHNICAL TRESPASS UPON COMPUTERS NOT THE MANUFACTURE
OF NOVEL INTELLECTUAL PROPERTY INTERESTS� *T SHOULD BE
CONSTRUED TO STAY WITHIN THAT DOMAIN�

***� 5° $'"" 4°·½´¬ # $·¶»¼º½¬
/©ºº·¿´Á ¼· &À«´½¬ 5ºµ» ·® 6» ©»
$·¶¬±¼±·¶» ·® "½¼°·º±Â©¼±·¶

5O AVOID THE ANTICOMPETITIVE CONSEQUENCES THUS DE�
SCRIBED THE $'"" SHOULD BE CONSTRUED NARROWLY AS 1ETI�
TIONER AND OTHERS SUGGEST� 5O THE EXTENT THAT COMPUTER�
OPERATING COMPANIES HAVE LEGITIMATE NEEDS TO ENFORCE
THEIR TERMS OF USE OR CONTRACTUAL RELATIONSHIPS WITH USERS
THEY OUGHT TO RELY ON CONTRACT LAW RATHER THAN THE $'""�
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"� " /©ºº·¿ $·¶»¼º½«¼±·¶ ·® ¼° $'""
#¼¼º &¶»½º» $·µ¸¼±¼±·¶

$ONGRESS DID NOT INTEND FOR THE $'"" TO BE A TOOL
FOR BLOCKING COMPETITION� PROPONENTS OF THE KEY ����
AMENDMENTS TO THAT LAW SPECI¥CALLY WARNED THAT THEY ¡DO
NOTWANT THIS LAWUSED TO STI¦E THE FREE ¦OWOF INFORMATION
OR OF PEOPLE FROM JOB TO JOB�¢ ��� $ONG� 3EC� AT ������
:ET THE BROAD CONSTRUCTION OF THE $'"" UNDER WHICH A
COMPUTER OPERATOR S TERMS OF USE CAN RENDER ACCESS TO
COMPUTER INFORMATION ¡UNAUTHORIZED¢ IS THE ROOT OF THE
ANTICOMPETITIVE BEHAVIORS THUS DESCRIBED� #Y DEEMING
COMPETITIVE BUSINESS ACTIVITY TO BE ¡UNAUTHORIZED¢ USE
UNDER THE $'"" A COMPUTER OPERATOR O¤ERING A DATA
SERVICE SUCH AS A SOCIAL MEDIA WEBSITE OR E�COMMERCE
PLATFORM CAN RESTRICT COMPETITION GOBBLE UP STARTUPS
AND INHIBIT CONSUMER WELFARE�ENHANCING SERVICES�

$OMPETITION IN TECHNOLOGY MARKETS IS BETTER PRO�
TECTED BY NARROWER CONSTRUCTIONS OF THE $'"" EMBRACED
BY 1ETITIONER SUPPORTING AMICI AND SEVERAL COURTS OF AP�
PEALS� 6NDER 1ETITIONER S TEST A PERSON ENTITLED TO ACCESS
COMPUTER INFORMATION IS AUTHORIZED AND THUS BEYOND THE
REACH OF THE STATUTE REGARDLESS OF HOW THAT INFORMATION IS
LATER USED� 6NDER THIS TEST A COMPUTER SERVICE OPERATOR
CANNOT DI¤ERENTIATE UNDER THE $'"" BETWEEN ORDINARY
USES OF THE SERVICE 	SOCIAL MEDIA WEBSITE VISITORS AIRLINE
TRAVELERS
 AND COMPETITIVE USES OF COMPUTER INFORMATION
	SOCIAL MEDIA COMPETITORS AIRFARE PRICE COMPARATORS
� "
¥RM THAT OPENS ITSELF UP FOR BUSINESS TO THE FORMER CLASS
OF USERS CANNOT LEVERAGE THE $'"" TO NEVERTHELESS CLOSE
ITSELF O¤ TO THE LATTER COMPETITIVE USES�

4EVERAL AMICI FURTHER RE¥NE 1ETITIONER S TEST SUCH
THAT ANY LACK OF ENTITLEMENT RENDERING ACCESS ¡UNAUTHO�
RIZED¢ MUST BE A COMPUTERIZED TECHNICAL MEASURE� 5HIS
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TEST MORE STRONGLY GUARDS AGAINST ANTICOMPETITIVE BE�
HAVIOR� "S SEEN IN THE EXAMPLES DESCRIBED ABOVE THE
COMPUTER OPERATOR WILL FREQUENTLY SEND A SPECI¥C CEASE�
AND�DESIST LETTER TO COMPETITORS OR STARTUPS THEREBY REN�
DERING ACCESS UNAUTHORIZED UNDER THE $'""� 5HIS POST
HOC REVOCATION OF ACCESS TO RESTRICT COMPETITION WOULD NOT
BE POSSIBLE UNDER A TECHNICAL MEASURES TEST�

#� &À±»¼±¶¯ $·¶¼º©«¼ 3µ¬±» 3¶¬º ¼°
#º·©¬ $·¶»¼º½«¼±·¶ 4½¸º®´½·½» ©¶¬
&À«»»±¾

*NMOST CASES OF UNAUTHORIZED COMPUTER ACCESS AUTHO�
RIZATION TO ACCESS THE PROTECTED COMPUTER IS SPECI¥ED IN
AN ACTUAL OR ATTEMPTED CONTRACT THAT IDENTI¥ES PERMITTED
AND DISALLOWED USES OF INFORMATION ON THAT COMPUTER�
3EGARDLESS OF HOW THE $'"" IS INTERPRETED AN ACTION FOR
BREACH OF CONTRACT OFTEN CAN O¤ER REMEDIES FOR IMPROPER
USE OF INFORMATION ACCESSED ON A COMPUTER� 4EE 8ARD V�
5HE-ADDERS�COM *NC� � '� 4UPP� �D ��� ��� 	4�%�/�:�
����
� 0RIN 4� ,ERR /ORMS OF $OMPUTER 5RESPASS ���
$OLUM� -� 3EV� ���� ���� 	����
� 5HE BROAD CONSTRUC�
TION OF THE $'"" IS THUS UNNECESSARY TO GIVE COMPUTER
OPERATORS THE POWER TO RESTRICT HOW INFORMATION ON THAT
COMPUTER IS USED�

:ET CONTRACT LAW CONTAINS IMPORTANT COMPETITION�
PRESERVING LIMITATIONS NOT FOUND IN THE $'""� 5HE REME�
DIES DI¤ER STARKLY� $RIMINAL PENALTIES ARE AVAILABLE UNDER
THE $'"" BUT NOT MERE BREACH OF CONTRACT� 4EE 6NITED
4TATES V� %�"MATO �� '��D ���� ���� N�� 	�D $IR� ����
�
1RELIMINARY INJUNCTIONS ISSUE ROUTINELY UNDER THE $'""
SEE 4ELLARS SUPRA AT ��� � N���� DESPITE BEING AN ¡EX�
TRAORDINARY AND DRASTIC REMEDY¢ IN OTHER AREAS OF LAW�
.UNAF V� (EREN ��� 6�4� ��� ������ 	����
 	QUOTING ��"
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$HARLES "� 8RIGHT "RTHUR 3� .ILLER � .ARY ,� ,ANE
'EDERAL 1RACTICE AND 1ROCEDURE [ ���� AT ��� 	�D ED�
����

�

"PPLICATION OF THE $'"" ALSO IGNORES CONTRACT FOR�
MATION REQUIREMENTS SUCH THAT MERE NOTICE OF TERMS OF
USE SU§CES TO CREATE LIABILITY REGARDLESS OF WHETHER THE
CONTRACTUAL TERMS WERE ACCEPTED� 4EE 4PECHT V� /ETSCAPE
$OMMC�NS $ORP� ��� '��D �� ����� 	����
 	4OTOMAYOR
+�
 	DISCUSSING LACK OF NOTICE AND ASSENT TO WEBSITE TERMS
OF USE
� 4W� "IRLINES ��� '� 4UPP� �D AT ��� 	¥NDING POS�
SIBLE $'"" VIOLATION ¡<R=EGARDLESS OF WHETHER THE 6SE
"GREEMENT CREATES AN ENFORCEABLE CONTRACT¢
� 1ATRICIA -�
#ELLIA %EFENDING $YBERPROPERTY �� /�:�6� -� 3EV� ����
���� 	����
� $ONTRACT LAW ALSO PROVIDES IN SOME CASES
FOR DISREGARDING UNCONSCIONABLE TERMS AND INTERPRETING
CONTRACTS IN VIEW OF PUBLIC POLICY� THE $'"" HAS NO SUCH
DOCTRINES� 4EE 6�$�$� [[ ����� 	����
� 4COTT V� 6NITED
4TATES �� 6�4� 	�� 8ALL�
 ��� ��� 	����
� �� 3ICHARD
"� -ORD 8ILLISTON ON $ONTRACTS [ ����� 	�TH ED� ����
�
3ESTATEMENT 	4ECOND
 OF $ONTRACTS [ ��� 	����
� 5HE
$'"" FURTHER DISPENSES WITH PRIVITY OF PARTIES SINCE
LIABILITY CAN ATTACH TO ONE WHO ¡CONSPIRES TO COMMIT¢ AN
O¤ENSE� �� 6�4�$� [ ����	B
�

"ND PERHAPS MOST IMPORTANTLY ENFORCEMENT OF CON�
TRACTS IS DIRECTLY SUBJECT TO THE ANTITRUST LAWS MOST
NOTABLY [ � OF THE 4HERMAN "CT WHICH PROHIBITS ANY
¡CONTRACT � � � IN RESTRAINT OF TRADE OR COMMERCE�¢ ��
6�4�$� [ �� *NSOFAR AS AN ANTICOMPETITIVE CONTRACT MAY BE
ENFORCEABLE VIA THE BROAD CONSTRUCTION OF THE $'"" CF�
)I2 ��� '��D AT ��� THAT CONSTRUCTION OF THE LAW CON¦ICTS
WITH THE INTENT OF $ONGRESS EXPRESSED IN THE 4HERMAN
"CT�
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¡4TATUTES WHICH INVADE THE COMMON LAW � � � ARE TO BE
READ WITH A PRESUMPTION FAVORING THE RETENTION OF LONG�
ESTABLISHED AND FAMILIAR PRINCIPLES EXCEPT WHEN A STATU�
TORY PURPOSE TO THE CONTRARY IS EVIDENT�¢ *SBRANDTSEN
$O� V� +OHNSON ��� 6�4� ��� ��� 	����
� SEE *MPRESSION
1RODS� *NC� V� -EXMARK *NT�L *NC� ��� 4� $T� ���� ����
	����
� ,IRTSAENG V� +OHN 8ILEY � 4ONS *NC� ��� 6�4�
��� ������ 	����
� 5HIS IS ESPECIALLY SO WHERE THE STATUTE
THAT INVADES A COMMON LAW ¥ELD SUCH AS CONTRACT LAW WAS
DRAFTED TOWARD AN UNRELATED REGULATORY DOMAIN SUCH AS
COMPUTER TRESPASS� 4EE 'RANK )� &ASTERBROOK 4TATUTES�
%OMAINS �� 6� $HI� -� 3EV� ��� ��� 	����
� 5HERE IS
NO INDICATION THAT $ONGRESS SOUGHT TO REWRITE TRADITIONAL
DOCTRINES OF CONTRACT LAW WHEN ENACTING THE $'""� THIS
$OURT SHOULD NOT INTERPRET IT TO DO SO�
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'OR THE FOREGOING REASONS THE DECISION OF THE $OURT OF
"PPEALS SHOULD BE REVERSED�

3ESPECTFULLY SUBMITTED
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