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Digital markets pose problems for the traditional antitrust toolkit. They are often quite complex.
Various marketplace actors often occupy unorthodox roles. Prices—a focal point for neoclassical
economic analysis—are often opaque, and may simply be lacking altogether.

And yet, digital markets are markets, even if the relevant products are sometimes “free.”” These
markets are often prone to the entrenchment and exercise of concentrated power. Pearl-clutching
fundamentalists may denounce any criticism of Silicon Valley tech giants as “blasphemy,”” but serious
observers agree that the status quo leaves much to be desired.

Formal market definition serves as a perfect case study for analysis and reform. It has come to play an
outsized role in many types of antitrust matters, ranging from restraints of trade to monopolization
and mergers.

Guided by commonsense, administrable frameworks, antitrust institutions may yet be able to carry
out their congressional mandate to oversee competition in digital markets. The following discussion
uses formal market definition, which plays an outsized role in many antitrust matters, as a case study
for analysis and reform.

Will market definition be an aid or a hindrance to antitrust analysis of conduct in digital markets? It
is currently a morass of bizarre, often-incoherent theories and methodologies. But a better way exists.
Let’s take a look first at the sad state of current affairs.
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The Quagmire

Market definition is an inherently artificial process. The real-world economy is not demarcated by
precise metes and bounds. Attempting to force some sector of the economy into a legal fiction (the
“relevant market”) was always going to be a messy, contested process.

Compounding the problem, many antitrust institutions in the United States have embraced a
particulatly technical and onerous means of defining markets. The “hypothetical monopolist test” is
a metaphysical exercise that requires “proof” of convoluted counterfactuals like what the “market”
price would be in an alternate reality in which the defendant’s challenged conduct never occurred and
the candidate grouping of transactions is completely controlled by a fictional firm. In other words, it
requires judges to decide what a firm that does not exist would have done in a world that does not
exist. Res ipsa loguitur.

From Bad to Worse: AmEXx

The U.S. Supreme Court’s Obio v. American Express (“AmEx") decision badly worsened an already-
considerable mess. Among a host of other fundamental flaws, Justice Thomas’s majority opinion
appears to endorse a number of novel positions relating to market definition. It seems to announce—
in a footnote—that all plaintiffs challenging vertical restraints must engage in formal market
definition. Moreover, in cases involving so-called “two-sided transaction platforms”, Thomas
suggests that plaintiffs and judges must define the relevant market so as to include all of the platform’s
trading partners. This second requirement also affects (or infects) the element of harm. As Thomas
would have it, in vertical-restraint cases involving two-sided transaction platforms, plaintiffs must also
go on to prove (and judges must also go on to analyze) #es harm. Thus, a claim can succeed only if the
established harms to a group of trading partners were not offset by possible benefits to any other
group of trading partners.

AmEx leaves the definition of “two-sided transaction platform” rather unsettled. Newspapers
apparently do not qualify. Credit-card networks apparently do. Beyond that, Thomas’s opinion is
murky. A vague and contingent notion of “simultaneity” makes an appearance. Indirect network
effects are seemingly important, at least when they are positive and multidirectional. The long-standing
bedrock principle that relevant markets comprise substitutable products is simply ignored.

Unsurprisingly, the reach and meaning of AmEx are now being hotly contested. Commentators have
applied the “platform” label to a wide range of wildly different business models. Facebook,” Google,’
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Amazon,” Uber,’ and more have all been labeled as “platforms.” Defendants ranging from the NCAA,
to Goldman Sachs, to a dental-insurance provider have argued that they operate “platforms” to try to
take advantage of AmEx.” In at least one case involving digital markets, they have met with success.

The recent district court decision in United States v. Sabre Corp. offers a stark example of the damage
caused by the ongoing market-definition fiasco. Sabre involved a government challenge to a proposed
merger between two firms, Sabre and Farelogix, that provide digital distribution services to airlines.
The district court found that, as a factual matter, the two firms competed against each other for
aitlines’ business."” But the court also found that Sabre operated a “two-sided transaction platform,”
while Farelogix did not. That finding triggered Justice Thomas’s claim in AwEx that “[o]nly other
two-sided platforms can compete with a two-sided platform.”"" Thus, the district court reversed
course and held that, as a matter of law, Sabre and Farelogix did 7o compete.”> This conclusion was
“fatal” to the Government’s case.”

Despite its obvious flaws, Sabre is not an aberration or outlier. It is just one example (albeit a
particularly striking one) of where all of this—a blinkered focus on formalized market-definition,
compounded by an increasingly bizarre and tortured set of methodologies—inevitably leads. It is the
triumph of artificiality over reality, of confusion over clarity, and of illogic over common sense.

Draining the Swamp

Reading a decision like Sabre (or AmEx, for that matter) compels any serious analyst to conclude that
the current path will take antitrust to a ruinous end—if it has not done so already. Perhaps market
definition offers some value in some cases. But elevating it to an outcome-determinative legal
requirement, insisting upon it even in cases where it is patently unnecessary, and distorting it beyond
all recognition with flimsy theorizing about “two-sidedness” and “transaction-versus-non-transaction
platforms”—that way madness lies.

How might Sabre have played out if the Government had not been forced to overlay an artificial
market definition onto real-world competition? If its attorneys and economic experts could have
focused solely on the straightforward and abundant evidence of harm, instead of slogging around in
the metaphysical quagmire of “proving” what hypothetical firms might do in a fantasy world? If the
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district court had been free to decide the case on the merits, instead of being derailed by AmEx’s
strange dictates? We will never know, of course, but the outcome could hardly have been worse."*

The current approach to market definition—culminating in A»Ex and exemplified in Sabre—puts the
cart before the horse, then destroys the cart. Its flaws are clear. Fortunately, the appropriate
prescriptions are equally clear.

Judges and plaintiffs should never be required to overlay an artificial market definition onto the facts
at hand. Market definition is, at most, only a modestly helpful tool for guiding analysis—it should
never per se be outcome-determinative. As to AmEx specifically, the majority opinion’s assertion that
a “two-sided transaction platform market” must include all trading partners should be construed
extremely narrowly. The aphorism that “[o]nly other two-sided platforms can compete with a two-
sided platform” should be called out for what it is: nonsense. Even if AmEx is not formally overruled,
it should be quietly relegated to the dustbin of history—as seems to have happened with Justice
Thomas’s previous attempt at antitrust decision-making.

Does Any of This Matter?

Discussions of technical antitrust topics like market definition run the risk of appearing too arcane to
matter. Yet the task of reform in this area is crucial, and not only because of the immediate stakes for
participants in the affected markets. Antitrust has important expressive value as well. As Robert Bork
put it: “[Antitrust] is also an expression of a social philosophy, an educative force, and a political
symbol of extraordinary potency.”” Vibrant and thoughtful antitrust enforcement sends a message:
we the people design markets to serve our ends, not the other way around. If, however, antitrust
becomes a hollow fagcade—and the current trajectory seems to bend in that direction—it will also send
a message. That message will not be particularly hopeful. It will not inspire or uplift. It will be
profoundly anti-democratic. It will be all too familiar to those who struggle for justice and equality
under law. Let us hope we are not too late.
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