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When one thinks of technological advances that have forced antitrust lawyers to think about market
definition differently, Amazon’s rise to power is perhaps the most obvious example. For years, the
behemoth company and its business practices have been the subject of scrutiny by the FT'C, private
litigants, legal scholars, and even Elizabeth Warren, with the publication of her plan last year to
make Amazon a “platform utility.”' Indeed, it may seem as if nothing new or different could be
written about Amazon and the definitions of the markets it occupies, but these are new and different
times. In just two months, the global pandemic has altered, perhaps forever, the way in which
United States consumers shop and purchase goods, necessitating a fresh look at market definition as
well.

Back to Books

While there has been a great deal of antitrust scrutiny on Amazon’s business practices in the last
couple of years, the focus has not been on books. Indeed, it appears that since the Apple e-books
case, which, among other things, served to shore up Amazon’s dominance in the market for
electronic books, the antitrust discussion about Amazon has largely been about other markets or
practices. For instance, Amazon’s entry into the grocery market and its merger with Whole Foods
garnered a great deal of attention. Amazon’s relationship with third-party retail sellers on its
platform is now the subject of a class action and an antitrust investigation by the EU. And the
growing popularity of Amazon Prime has forced competing businesses to think of new and creative
ways to deal with shipping costs and consumer loyalty. While all of these issues deserve the
attention they are getting, Amazon started with books, and it is to that market that this piece turns.

For almost 15 years, Amazon has dominated the market for online book sales, both physical books
and e-books. By 2018, Amazon controlled 75 percent of online sales of physical books and 65
percent of e-book sales.” At the time that Amazon entered the scene in 1995 as an online seller of
physical books, the number of independent bookstores was at an all-time high.” Only a few years
later, the combination of Amazon’s growth in online book sales and big chain bookstores (Borders
and Barnes & Noble being the obvious examples) drove the number of independent book sellers
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down by over 40 percent.* While the big chain bookstores have continued to suffer (and in the case
of Borders, gone out of business) in the wake of Amazon’s success, however, independent
bookstores have experienced a resurgence over the last few years. Focusing on what Ryan Raffaelli
calls, in a widely-cited working paper for Harvard Business School, the “three C’s,” community,
curation, and convening, independent bookstores have been able to distinguish themselves from
Amazon to provide customers with a more personalized experience, including book talks, bookstore
cafes, and face-to-face contact with salespeople who can give recommendations and make
conversation.” This of course depends on the availability of a brick and mortar store, as well as a
neighborhood or tourist population interested in preserving the concept of independent bookstores
and supporting small business owners. There is some overlap among consumers who purchase
books on Amazon’s website and those who shop in independent bookstores, but the latter tend to
view their shopping expetience as more than just buying a book.’

Do these differences in the buying experience mean anything for defining a market for purposes of
an antitrust claim? Obviously, the most natural competitor to an independent bookstore would be
another independent bookstore, a physical location where customers could shop for books, attend
events, or perhaps sit and drink coffee. But assume instead that an independent bookseller files a
complaint against Amazon for exclusionary or unlawfully monopolistic conduct with respect to
book sales. Perhaps the hypothetical bookstore feels that Amazon is entering into exclusionary
deals with publishers or distributors that limit the bookstore customers’ choices, potentially diverting
customers to Amazon. Perhaps the bookstore has a complaint about Amazon’s pricing practices.
Whatever the issue, the relevant product market is most likely physical books.

Determining the geographic market in the above hypothetical is a bit trickier. Geographic markets
for antitrust purposes are often localized, denoting the area in which consumers will look for a
substitute or competing product. Until very recently, as discussed below, independent bookstores
generally had a very limited geographic footprint, extending only to a neighborhood or a town.
Amazon, on the other hand, has a geographic footprint that is limited only by whether a consumer
has access to a computer or a smart phone. The geographic market in the hypothetical therefore
could be confined to the location in which the independent bookstore sits (because consumers
could go home and shop online if they did not find what they were looking for at the bookstore) or
it could be much broader. Given that Amazon sells online and ships to the entire world, its
geographic reach is global. That said, it does not have the ability to provide the shopping and
purchasing experience that customers who frequent independent bookstores are looking for, i.e., a
physical store with unique characteristics. So, while the geographic area and the products might be
the same or similar, there are differences in the relevant market that fit neither the geographic nor
the product description because of Amazon’s technological capabilities and its exclusively online
presence.
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Does Shifting Strategies Mean Shifting Market Definition?

As discussed above, the resurgence of independent bookstores in the last several years was due, at
least in part, to the physical location of those stores and the communities that the owners were able
to build around those locations. By scheduling events, personally interacting with customers, and
personalizing their brick and mortar spaces so that customers feel welcome and invested in the
stores’ success, independent bookstore owners have been able to retain a corner of the market for
book sales, even in the face of Amazon’s rise and competition from big box stores. But what
happens when that physical space is no longer available (even if temporarily) and the future of in-
person shopping looks uncertain because of a global pandemic? Will independent bookstores have
to try to find space in the market that Amazon already dominates, namely, the online book market?
It appears that some are already doing so, raising potentially interesting issues with respect to market
definition.

In January of this year, a new website, Bookshop.org, was launched. Like Amazon, Bookshop is an
online book seller set up as a B corporation, so that consumers can designate the book profits to a
particular independent bookstore, if it is signed up with Bookshop. Alternatively, the profits from
book sales are distributed evenly among independent bookstores.” Bookshop also has an affiliate
program that promotes books and authors, and customers also have a choice to link directly to a
participating bookstore’s website to buy the books directly. When Bookshop was launched, it said it
had about 250 stores signed up and was selling approximately $5000 in books each day. By April,
after the pandemic hit and stores closed across the country, Bookshop grew to 465 stores and broke
$150,000 in sales in a single day.® It hit $1 million per week in sales within four weeks of the
pandemic closing stores.” This spike appears to be due to a number of factors, including Amazon’s
postponement of shipping non-essential items for a time, people being concerned with the
treatment of Amazon employees (leading them to shop elsewhere), and the supportiveness of
people for local businesses in a time of extreme uncertainty and hardship.

While it is too eatly to tell whether Bookshop will continue to grow, especially as the country
reopens and people slowly get back to their shopping habits, its model raises some interesting
market definition issues. For instance, if an independent bookseller signs on with Bookshop, does
its geographic footprint change so that the relevant geographic market becomes nationwide (or
wortldwide)? Are the ways in which Bookshop and Amazon conduct their sales different enough so
as not to make them direct competitors for purposes of the relevant market? Now that more
independent booksellers are selling online through Bookshop, should one now take into account
Amazon’s e-book and audiobook sales as well when determining market power? Does Bookshop
complement or compete with independent booksellers?'” All of these are likely hypotheticals that
will never need to be answered in the antitrust context because Amazon’s dominance is unlikely to
be threatened by a startup that caters to independent bookstores, but it is clear that the pandemic
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already has caused a shift in buying practices. If that shift becomes permanent and more consumers
try to find a way to support small bookstores even if their favorite bookstores have now gone online
instead of hosting book chats in their brick and mortar stores, Amazon might need to pay attention.
Depending on the type of attention, market definition could well become a central issue.



