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and market division) are considered inherently anticompet-
itive and deemed automatically illegal without any scrutiny
of actual competitive effects. In contrast, the vast majority of
agreements are considered under the rule of reason. 
The rule of reason is famously traced to Chicago Board of

Trade v. United States, in which the Supreme Court called for
a comprehensive analysis that considers 

the facts peculiar to the business to which the restraint is
applied; its condition before and after the restraint was
imposed; the nature of the restraint and its effect, actual or
probable[, as well as] [t]he history of the restraint, the evil
believed to exist, the reason for adopting the particular rem-
edy, [and] the purpose or end sought to be attained.4

As discussed below, although courts applying the rule of rea-
son often cite this recitation, the analysis they apply is far dif-
ferent than such a “kitchen sink” approach.
For much of the mid-20th century, antitrust courts

applied per se rules. That changed in the 1970s with the
introduction of economic analysis. In particular, application
of the rule of reason began in earnest in 1977 when the
Supreme Court decided Continental T.V. v. GTE Sylvania.5 In
that case, the Court overturned previous courts’ emphasis on
whether a manufacturer had passed title to a product to the
dealer—holding vertical restraints (occurring at different lev-
els of the distribution chain) per se illegal if title had passed,
but analyzed under the rule of reason if it had not.6 The
Sylvania Court recognized the complex effect of vertical
restraints on competition, focusing on the competitive effect
between brands, in other words, “interbrand” competition.7

Two decades ago, I showed that the rule of reason is far less
amorphous—and less reliant on balancing—than common-
ly believed. Based on a review of all 495 rule of reason cases
decided between 1977 and 1999, I showed that courts typi-
cally followed a burden-shifting approach. First, the plaintiff
must show a significant anticompetitive effect, typically in the
form of a price increase, output reduction, or market power.8

The plaintiff’s failure to establish this element led to dis-
missal of 84 percent of the cases.9 Second, the burden shifts
to the defendant to demonstrate a legitimate procompetitive
justification. Defendants’ failure to satisfy this burden led to
invalidation of the restraint in 3 percent of the cases.10 Third,
if the defendant successfully makes this showing, the burden
shifts back to the plaintiff to demonstrate that the restraint
is not reasonably necessary to achieve the restraint’s objectives
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PITY  T H E  R U L E  O F  R E A S O N.  
The framework employed in the majority of
antitrust cases is frequently discussed but contin-
ually misunderstood. It is associated with balanc-
ing, but its burden-shifting framework almost

never reaches that stage. It is called indeterminate, but its
analysis is not. And now—thanks to the Ninth Circuit, with
an assist from the Supreme Court—it is kneecapped, with
balancing extricated from its framework. 
Courts employ the rule of reason to assess a restraint’s

effects on competition. Commentators have recently debat-
ed the predictability and appropriate structure of the analy-
sis. But as these nuances have been fleshed out in the litera-
ture, courts appear to have lost sight of first principles—the
jurisprudence, purpose, and analytical basis of the rule of rea-
son. This oversight was most recently illustrated by the Ninth
Circuit in NCAA v. O’Bannon1 and the Supreme Court in
Ohio v. American Express.2 These detours threaten potential
consequences of reduced clarity, unreasonable burdens on
plaintiffs, and outcomes that lack the critical weighing of
competitive effects at the heart of the rule of reason.
The rule of reason has four steps, not three. This article

confirms this basic, but important, point. Faithful application
of the fourth step in a disciplined manner is consistent with
antitrust history and necessary to effectuate the principles
underlying standard antitrust analysis. It does not make sense
to ask courts to assess a restraint’s effects on competition
while taking away the option of balancing anticompetitive
and procompetitive effects.

Background and Analytical Framework of the 
Rule of Reason
Courts analyzing agreements under antitrust law typically
apply one of two modes of scrutiny: “per se” illegality or the
rule of reason.3 Some offenses (like price fixing, bid rigging,
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or that the defendant’s objectives could be achieved by less
restrictive means. At most, 1 percent of the cases were dis-
missed at this stage.11 Fourth, the court balances the restraint’s
anticompetitive and procompetitive effects, which occurred
in 4 percent of the cases.12

I updated my 1999 study in 2009, finding that the bur-
den-shifting trend that resulted in the quick disposal of cases
continued and, in fact, accelerated. Between 1999 and 2009,
courts dismissed 97 percent of cases at the first stage, reach-
ing the balancing stage in only 2 percent of cases.13

Courts confront a challenging task when assessing a
restraint’s anticompetitive and procompetitive effects. They
typically are required to define markets, quantify competitive
effects, and balance different types of competitive harm and
procompetitive synergies. In this regard, the four-part frame-
work provides a practical approach that can simplify the
antitrust analysis, enabling courts to dispose of many cases
without needing to address some of the complexities impli-
cated by the complete four-step analysis. Courts should bal-
ance the apples of anticompetitive effects against the oranges
of procompetitive justifications only when absolutely neces-
sary to reach the correct outcome. If the plaintiff cannot
show an anticompetitive effect, the court need not proceed
further since there cannot be an antitrust violation. And after
the plaintiff shows such an effect, a defendant unable to
show a legitimate justification should not emerge victorious.
Some commentators have claimed that the rule of reason

is amorphous, “embrac[ing] antitrust’s most vague and open-
ended principles [and] making prospective compliance with
its requirements exceedingly difficult.”14 But careful analysis
of courts’ application of burden-shifting and decision-mak-
ing in rule of reason cases demonstrates that this is not true.
In fact, the courts dispose of the vast majority of cases at the
first stage because the plaintiff cannot show an anticompet-
itive effect.

A Four-Stage Analysis in Principle and Practice
The majority of courts to apply the rule of reason have
described the analysis as involving balancing, most typically
through the four-step framework described above.15 Some
courts, in contrast, have articulated a three-step analysis that
does not include balancing. They have described a third stage
in which the “plaintiff must demonstrate that the restraint is
not reasonably necessary to achieve the stated objective.”16 Or
they have stated that the plaintiff “must prove that any legit-
imate competitive effects could have been achieved through
less restrictive alternatives.”17 Many of the courts describing
a three-stage framework have nonetheless also articulated an
additional—unnumbered—stage in which the factfinder
engages in the “ultimate” test of whether the restraint is anti-
competitive or procompetitive.18

More important than courts’ characterization of the ana-
lytical framework are the analyses they actually apply. On this
issue, the critical cases are those that survive the first two
stages. If there is no anticompetitive effect or procompetitive

justification, the court’s recitation of the framework (as an
indicator of analysis in later stages) is only dicta. But where
the analysis proceeds beyond the first two stages, the frame-
work has the most direct effect.
In the modern era (since 1977), 28 cases that involved

application of the burden-shifting framework have made it
past the second stage.19 These cases could potentially take one
of three forms. In the first, the court finds, in the third stage,
that the plaintiff shows that there is a less restrictive alterna-
tive or lack of reasonable necessity and therefore concludes
that the plaintiff wins. This happened in one recent case.20 In
the second scenario, the court, reaching the final stage, bal-
ances anticompetitive and procompetitive effects. This hap-
pened in 25 cases.21 In the third setting, the plaintiff fails to
show a less restrictive alternative or lack of reasonable neces-
sity, and the court finds that the plaintiff loses. This variation
(2 cases22) is the most concerning because the plaintiff—on
penalty of losing its case—is saddled with the burden of
making a showing that should be sufficient but not necessary.
In other words, satisfying the requirements of the third stage
is sufficient for the plaintiff to win outright since it can show
that the defendant can achieve its goals in a manner less
restrictive of competition. But such a showing is not necessary
since a plaintiff, even without showing a less restrictive alter-
native, could still show that a restraint’s anticompetitive
effects outweigh its procompetitive justifications.
In particular, courts in this third setting have not recog-

nized that the effect of a failure to make the showings
required at the different stages varies. If the plaintiff cannot
show an anticompetitive effect, it loses because there is no
harm to competition, and if the defendant cannot show a
procompetitive justification, it loses because it cannot offer
a competitive reason for the restraint. In contrast, if the
plaintiff does not show that the restraint is not reasonably
necessary or that there are less restrictive alternatives, it should
not lose, but the case should proceed to balancing.23 A plain-
tiff’s showing at this stage should allow it to win the case out-
right, avoiding a balancing analysis. After all, if the plaintiff
could show that the restraint is not reasonably necessary to
attain the defendant’s objective, it should be struck down.
And if there is an alternative that is less restrictive of compe-
tition but that would still allow a defendant to achieve its
objective, then that alternative should be used. Until recent-
ly, there was only one case that punished the plaintiff for not
satisfying the third stage.24

Cour ts should balance the apples of anticompetit ive

effects against the oranges of procompetit ive 

justi f ications only when absolutely necessar y to

reach the correct outcome. 
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In Hairston v. Pacific 10 Conference, the Ninth Circuit
reviewed the application of the rule of reason to assess an ath-
letic association’s imposition of sanctions on a university
that had committed violations in recruiting football players.25

Under the first prong, the court found that the university’s
inability to participate in bowl games cleared the threshold of
anticompetitive effect. Applying the second prong, the court
found that the punishment of football programs that violat-
ed the conference’s amateurism rules had procompetitive
benefits. Next, the court concluded that the plaintiffs failed
to show that “the [association’s] procompetitive objectives
could be achieved in a substantially less restrictive manner.”26

Although the plaintiff lost because it failed to satisfy the
third stage, it is questionable whether there even was an anti-
competitive effect given the court’s failure to define the scope
of the market and to find any adverse effect on competition,
as opposed to one competitor.27 In addition, the court’s dis-
cussion of less restrictive alternatives raises red flags in not
examining whether a less restrictive alternative would have
promoted the defendant’s goals and in focusing on the plain-
tiffs’ failure to provide evidence supporting their claim of dis-
proportionate penalties (which did not address other alter-
natives).28

In the more than two decades since the decision, the
Hairston court’s dismissal on the grounds that the plaintiff
could not prove a less restrictive alternative has not been fol-
lowed. Even though the case offered an example of a court
erroneously applying the third stage, such a mistake has
not been followed by other courts. In contrast, in NCAA v.
O’Bannon,29 the Ninth Circuit recently offered a more con-
cerning ruling that most likely affected the case’s outcome
and—not least because of the pending In re NCAA Athletic
Grant-in-Aid Cap Antitrust Litigation (Alston) case brought
by former student athletes in the Northern District of
California30—could have more significant coattails.31

O’Bannon Omission
The O’Bannon case involved former UCLA basketball star Ed
O’Bannon’s challenge to NCAA rules preventing student-
athletes from receiving compensation when their name,
image, or likeness (NIL) was used in videogames or live game
telecasts.32 The NCAA claimed that these restrictions were
essential to amateurism.
Affirming the lower court, the Ninth Circuit found an

anticompetitive effect, as the NCAA’s compensation rules

“fix the price of one component of the exchange between
school and recruit,” which “preclud[es] competition among
schools with respect to that component.”33 The court found
that “[t]he athletes accept grants-in-aid, and no more, in
exchange for their athletic performance, because the NCAA
schools have agreed to value the athletes’ NILs at zero, ‘an
anticompetitive effect.’”34 Such an anticompetitive effect
“satisfied the plaintiffs’ initial burden under the Rule of
Reason.”35

The burden then shifted to the NCAA to offer procom-
petitive justifications. The Ninth Circuit upheld the district
court’s rejection of two proffered justifications (promoting
competitive balance among NCAA schools and increasing
output in the college education market) and found that the
association’s rules “play a limited role” in integrating student-
athletes into their schools’ academic community.36 The court
then turned to the NCAA’s final defense, concluding that
“the district court probably underestimated the NCAA’s
commitment to amateurism.”37 But the lower court had con-
ducted the most exhaustive trial examining the defense,
which resulted in its conclusion that the amateurism rules
were “malleable” and had changed “numerous times.”38

In reviewing the amateurism defense, the Ninth Circuit
observed the presence of anticompetitive and procompetitive
effects and then “turn[ed] to the final inquiry—whether there
are reasonable alternatives to the NCAA’s current compen-
sation restrictions.”39 The court upheld one alternative prof-
fered by the plaintiffs: the increased compensation student-
athletes could receive by allowing payment not just of a
“grant-in-aid” (tuition and fees, room and board, and
required books) but of the “cost of attendance” (additional-
ly including nonrequired books, transportation, and other
attendance-related expenses).40

The court, however, vacated the district court’s judgment
and injunction relating to the second alternative: a $5,000
payment paid to student-athletes after leaving college because
“the NCAA’s rules have been more restrictive than necessary
to maintain its tradition of amateurism in support of the col-
lege sports market.”41 In doing so, the Ninth Circuit refused
to defer to the district court, which had found—based on tes-
timony from multiple experts, including three offered by the
NCAA, and with “no evidence to the contrary”42—that “lim-
ited payments to student-athletes above the cost of atten-
dance would not harm consumer demand for the NCAA’s
product.”43 In disregard of this finding, the Ninth Circuit
asserted that it is not “equally effective in promoting ama-
teurism and preserving consumer demand” to have a rule
allowing schools to “pay students pure cash compensation”
as one “forbidding them from paying NIL compensation.”44

The Ninth Circuit therefore vacated the portion of the dis-
trict court’s decision (and injunction) requiring the NCAA
to allow its schools to pay this compensation.
After dismissing this less restrictive alternative, the Ninth

Circuit short-circuited the analysis by rejecting the challenge
to the NIL rules instead of balancing the anticompetitive and

The antitrust detour prompted by O’Bannon and 
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procompetitive effects. This neglect of balancing was not
consistent with case law in the jurisdiction.45 In fact, the
court ignored controlling precedent in the same rule of rea-
son posture. In County of Tuolumne v. Sonora Community
Hospital,46 the plaintiff showed an anticompetitive effect, the
defendant followed with a justification, the plaintiff then
“failed to meet [its] burden of advancing viable less restrictive
alternatives,” and (relying for support on the authoritative
antitrust treatise) the court then “reach[ed] the balancing
stage.”47

In short, the court punished the plaintiff for not showing
a less restrictive alternative and ignored the balancing stage of
the analysis. If it had proceeded that far, the plaintiff likely
would have won. A full analysis would have found potent
anticompetitive effects and flimsy procompetitive justifica-
tions. Supporting this conclusion, the district court found
that “consumer demand . . . is not driven by the restrictions
on student-athlete compensation but instead by other factors,
such as school loyalty and geography.”48 In fact, amateurism
“play[s] a limited role in driving consumer demand” for col-
lege sports that “[could] not justify the rigid prohibition on
compensating student-athletes . . . with any share of licens-
ing revenue.”49

Amex Exacerbation
More recently, the Supreme Court continued down the path
of erasing balancing in Ohio v. American Express.50 In that
case, the Court addressed American Express’s “antisteering”
rules, which “prohibit[ed] merchants from discouraging cus-
tomers from using their Amex card after they . . . entered the
store and [we]re about to buy something, thereby avoiding
Amex’s fee.”51 The plaintiffs alleged that these agreements
prevented merchants from using steering to “encourag[e]
customers to use less expensive” or otherwise preferred cards
and removed networks’ incentives to reduce fees.52 The Court
found that the plaintiffs failed to show an anticompetitive
effect, as any effect on merchant fees “focuses on only one
side of the two-sided credit card market,” and plaintiffs failed
to show that Amex’s provisions “increased the cost of credit-
card transactions above a competitive level, reduced the num-
ber of credit-card transactions, or otherwise stifled competi-
tion in the credit-card market.”53

Because the case was decided at the first stage, the Court’s
discussion technically was dicta. But as Supreme Court dicta,
it could be influential. And the three-part analysis it articu-
lated omitted balancing. The Court stated that “the plaintiff
has the initial burden to prove that the challenged restraint
has a substantial anticompetitive effect that harms consumers
in the relevant market.”54 Second, “[i]f the plaintiff carries its
burden, then the burden shifts to the defendant to show a
procompetitive rationale for the restraint.”55 And finally, “[i]f
the defendant makes this showing, then the burden shifts
back to the plaintiff to demonstrate that the procompetitive
efficiencies could be reasonably achieved through less anti-
competitive means.”56

The court cited three sources for its rule of reason frame-
work. Of concern to its recitation, each of these three sources
explicitly includes balancing in the analysis. In the first, Capital
Imaging Associates v. Mohawk Valley Medical Associates, the
Second Circuit followed the three-step framework with an
unnumbered—but still critical—discussion of a fourth step:
“Ultimately, it remains for the factfinder to weigh the harms
and benefits of the challenged behavior.”57 The second
source, the von Kalinowski treatise, articulated a final stage
of analysis in which courts “determine[] whether the anti-
competitive effects of the agreement actually outweigh those
procompetitive effects for which the restraint is reasonably
necessary.”58 And third, the Areeda-Hovenkamp treatise
makes clear that if the plaintiff cannot show a less restrictive
alternative, “the harms and benefits must be compared to
reach a net judgment whether the challenged behavior is, on
balance, reasonable.”59

The Court may have veered off course by following the
parties, both of which had described a three-stage analysis
with no final balancing of overall competitive effects.60 But
in its brief supporting petitioners, the Solicitor General, cit-
ing the leading treatise, correctly explained that “the plaintiff
may prevail if it establishes that the restraint’s objective ‘can
be achieved by a substantially less restrictive alternative’” and
that the plaintiff’s “fail[ure] to make that showing” is fol-
lowed by “the court . . . determin[ing] whether ‘the chal-
lenged behavior is, on balance, unreasonable.’”61 In any event,
the parties’ misstatements of the law do not offer a reasonable
basis on which to overturn decades of precedent and funda-
mentally change antitrust law.
Showing the difficulty of the three-step framework, Justice

Breyer in dissent offered a different version. The first two
steps mirrored those of the majority in asking whether the
restraint “has had, or is likely to have, anticompetitive effects”
and whether the defendant can show that “the restraint in
fact serves a legitimate objective.”62 But the third step includ-
ed balancing as part of the analysis, with Justice Breyer stat-
ing that the plaintiff could win by “showing that it is possi-
ble to meet the legitimate objective in less restrictive ways, or,
perhaps by showing that the legitimate objective does not
outweigh the harm that competition will suffer, i.e., that the
agreement ‘on balance’ remains unreasonable.”63

The two approaches offered by the Supreme Court raise
significant concerns. The majority ignored balancing, even
though that was an essential element of the rule of reason
framework and was a central aspect of the cited opinion and
treatises. And the dissent offered a third step that included
disparate analyses of less restrictive alternatives and balancing.

Why It Matters
The antitrust detour prompted by O’Bannon and Amex rais-
es at least three concerns. First, it is not consistent with the
analytical underpinnings of antitrust law. With the exception
of per se offenses, antitrust analysis of a range of conduct
under Sections 1 and 2 of the Sherman Act and Section 7 of



5 4 ·  A N T I T R U S T

C O V E R  S T O R I E S

the Clayton Act involves a consideration of anticompetitive
and procompetitive effects. In merger review, the agencies
consider anticompetitive effects (in the form of “enhance[d]
market power” resulting from unilateral or coordinated
effects) and procompetitive effects (in the form of efficiencies,
which “may result in lower prices, improved quality, enhanced
service, or new products).”64 And in monopolization law, the
D.C. Circuit’s influential burden-shifting framework in
United States v. Microsoft explained that (1) a plaintiff must
demonstrate an anticompetitive effect, (2) a defendant may
respond with a procompetitive justification, and (3) the plain-
tiff (assuming it did not rebut the justification) “must demon-
strate that the anticompetitive harm of the conduct out-
weighs the procompetitive benefit.”65

Second, the omission of balancing is not consistent with
courts’ application of the rule of reason. Since the dawn of the
modern rule of reason in 1977 in Sylvania, courts have uni-
formly explained that the final step of the antitrust analysis
involves balancing anticompetitive and procompetitive
effects. Even the courts that describe a three-stage analysis
often follow that with a discussion of the “ultimate” balanc-
ing stage. To simply remove the balancing step is not justified
based on history.
Third, removal is not consistent with the policies under-

lying the rule of reason. Central to this framework is a court’s
consideration of a restraint’s anticompetitive and procom-
petitive effects. It is hard to see how this can be done with-
out, at some point, having the chance to directly consider the
two. Of course, my empirical analyses showed that courts
have disposed of the vast majority of cases at the first stage
because the plaintiff failed to prove an anticompetitive effect.
But for the cases with anticompetitive effects and procom-
petitive justifications, a nuanced consideration is required.
The shortcut presented in the third stage of the analysis

allows courts to have their cake and eat it too. In other words,
if the defendant could achieve its objectives through a
restraint less restrictive of competition, there is no reason it
should not do so. Nor in such a case would it be necessary to
balance since the defendant should simply use the less-restric-
tive restraint. Similarly, if a plaintiff shows that a restraint is
not reasonably necessary to achieve the defendant’s justifica-
tion, then the restriction should not be employed.
But even if the plaintiff cannot show that the restraint is

not reasonably necessary or that there is a less restrictive alter-

native, it still could show that the anticompetitive effects
outweigh the procompetitive justifications. The defendant
should not be exempt from antitrust liability just because the
plaintiff is not able to show a less restrictive alternative.
One example of the dispositive effects that could result

from omitting balancing was presented by O’Bannon. In that
case, the district court concluded that the NCAA’s “mal-
leable” amateurism defense “[could] not justify the rigid pro-
hibition on compensating student-athletes . . . with any share
of licensing revenue.”66 An exhaustive trial revealed signifi-
cant anticompetitive effects and questionable procompetitive
justifications, which should have resulted in the restraint
being struck down. Truncating the analysis at the third stage
just because the plaintiff did not hit a walk-off home run does
not doom its case. It instead just requires courts to weigh the
two sides.

A Modest Proposal
Several courts that have contemplated balancing specifically
note three steps before the fact-finder “weigh[s] . . . the evi-
dence at th[e] final stage.”67 Such a formulation creates the
possibility that the “ultimate” step is forgotten when the
next court sees an analysis with “three” steps. That is exact-
ly what the Supreme Court did in Amex, citing a Second
Circuit decision that had articulated a three-stage framework
followed by an “ultimate” fourth stage. Though this omission
did not affect the case’s outcome, the extrication of balanc-
ing threatens to be detrimental in other cases. Treating this as
a four-step framework solves these problems, ensuring that
the ultimate balancing of anticompetitive and procompetitive
effects is enshrined in the analysis and is not overlooked in a
three-step inquiry.

Conclusion
The rule of reason has four steps. Perhaps because the analy-
sis so rarely makes it to the fourth stage, the balancing part
of the framework is sometimes forgotten. But it is an essen-
tial element of the rule of reason—in history, policy, and
necessity. Just because a plaintiff cannot show a less restric-
tive alternative or lack of reasonable necessity does not mean
it cannot show that a restraint’s anticompetitive effects out-
weigh its procompetitive justifications. Courts and com-
mentators would be wise to remember the fourth step of the
rule of reason.�
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