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Abstract Resale price maintenance (RPM), a form of
vertical price fixing, involves agreements between marketers
at different levels in a distribution system to establish the
resale price at which sales of a product or service will occur.
The Supreme Court’s decision in Leegin v. PSKS altered the
legal standards applicable to minimum RPM and has
resulted in an increase in the use of RPM by marketers.
The lack of contemporary research on RPM and its effects
on competition has led to initiatives and calls for research on
this marketing practice. In the current paper, the authors
synthesize findings from extant multi-channel research
relevant to understanding the primary procompetitive justi-
fication for RPM– the so-called “free rider” thesis. The
findings of this research augment antitrust understanding of
RPM in important and novel ways.
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Resale price maintenance (i.e., RPM) involves agree-
ments between marketers at different levels in a
distribution system to establish the resale price at
which sales of a product or service will occur. Despite
decades of theoretical developments in law and eco-
nomics intended to explain the competitive effects of
RPM, little empirical research informs our understand-
ing of this marketing practice. A recent landmark
decision of the Supreme Court reversed nearly
100 years of legal precedent against minimum RPM.
Following Leegin Creative Leather Products, Inc. v.
PSKS, Inc. (2007), RPM agreements are to be judged by
the rule of reason—a less restrictive legal standard than in
the past. The use of RPM by marketers has since
proliferated.

Given the state of theory versus empirical research on
RPM, there is now an urgent need for research that
investigates the nature and theorized effects of this
distribution practice. In search of contemporary insights,
competition authorities and public policy officials are
taking steps to better understand RPM. The imperative for
research is bolstered by the fact that explanations for RPM
include both procompetitive and anticompetitive effects on
competition. Moreover, RPM is known to restrict retail
price competition and has been shown to result in higher
prices for consumers (Overstreet 1983). Finally, arguments
against its practice include RPM’s potential adverse impact

G. T. Gundlach (*)
Department of Marketing & Logistics,
University of North Florida,
Jacksonville, FL 32224, USA
e-mail: ggundlac@unf.edu

G. T. Gundlach
American Antitrust Institute,
Washington, DC 20008, USA

K. C. Manning : J. P. Cannon
Department of Marketing, College of Business,
Colorado State University,
Fort Collins, CO 80523, USA

K. C. Manning
e-mail: ken.manning@colostate.edu

J. P. Cannon
e-mail: joe.cannon@colostate.edu

AMS Rev
DOI 10.1007/s13162-011-0005-2



on retail innovation and choice—including that arising
from Internet retailing.

Addressing the need for empirical insights on RPM we
describe relevant findings from research on multi-channel
shopping and marketing (i.e., multi-channel research) and
the implications they pose for RPM’s primary economic
justification—the so-called “free rider” thesis. While our
examination finds partial support for the free rider thesis,
other findings challenge its application as a justification for
RPM. In addition to describing an area of increasing
importance to marketing research and practice, this article
illustrates how research from marketing can add to our
understanding of a significant public policy issue.

Resale price maintenance

Minimum RPM involves agreements between marketers
at different levels in a distribution system to establish the
minimum resale price at which sales of a product or
service will occur. Examples include contracts to estab-
lish a minimum resale price, contingent contracts that
condition the receipt of trade allowances or other
benefits on such outcomes, agreed upon minimum
suggested retail prices (i.e., MSRP arrangements), and
circumstances where manufacturers unilaterally announce
their recommend prices and cease to do business with
those that do not charge the price (i.e., so-called Colgate
policies). RPM also includes minimum advertised price
policies (i.e., MAP policies) that restrict the minimum
price at which a manufacturer’s product or service may
be advertised.

Supreme Court decision in Leegin

Apart from exceptions granted under state “Fair Trade”
laws or limitations imposed through decisions of the
Supreme Court, minimum RPM agreements have been
per se (i.e., by themself) unlawful for nearly 100 years. The
Supreme Court’s 2007 decision in Leegin formally reversed
its earlier 1911 decision in Dr. Miles Medicine Co. v. John
D. Park & Sons (1911). Following Leegin, henceforth
minimum RPM agreements are to be judged under the “rule
of reason.” Rule of reason is a less restrictive legal standard
under which all the circumstances of a particular case must
be weighed by a court in deciding whether a restrictive
practice like RPM should be prohibited as an unreasonable
restraint on competition.

The case in Leegin involved allegations of minimum
price fixing against Leegin Creative Leather Products by
the owner of Kay’s Kloset, a women’s apparel store
operated by PSKS. Leegin was both a manufacturer and
retailer of women’s accessories (including leather belts)

sold under the Brighton brand and distributed through small
independent retail boutiques and specialty stores. Leegin
stopped selling to PSKS following revelations that Kay’s
Kloset had been discounting Brighton products in violation of
Leegin’s pricing policy. PSKS then sued Leegin for a per se
violation of the antitrust laws through its conduct of entering
into agreements with retailers to charge only those prices
fixed by Leegin. A Federal lower court agreed with PSKS and
awarded it nearly $4 million. The award was upheld by the
Court of Appeals. Subsequently, the Supreme Court granted
certiorari to determine whether vertical minimum RPM
agreements should continue to be treated as per se lawful.

Dr. Miles and its progeny

The Supreme Court’s earlier decision in Dr. Miles affirmed
the holding of a lower court that a minimum RPM scheme
was unreasonable and thus offended the Sherman Antitrust
Act. Over time, however, the holding of Dr. Miles
increasingly became the subject of statutory exceptions
and judicial limitations that greatly narrowed its effect.

Following Dr. Miles, statutory exceptions arising from
State Fair Trade laws authorized under the Miller-Tydings
Act (1937) and the McGuire Act (1952) and then later
repealed by The Consumer Goods Pricing Act of 1975
allowed manufacturers greater latitude in setting prices
during the first half of the 20th century. As many as 45
states passed these laws during this time in the hopes that
allowing manufacturers to control prices would help
stabilize price levels and markets.

Following Dr. Miles, subsequent Supreme Court deci-
sions involving price fixing further narrowed its effect.
In U.S. v. Colgate & Co. (1919), the Supreme Court
recognized the right of a manufacturer to announce in
advance the circumstances under which it could refuse to
sell to others. In U.S. v. General Electric (1926), the Court
ruled that the per se rule against RPM did not apply to
agency relationships or where a good was sold on
consignment. Then in Monsanto Co. v. Spray-Rite Services
Corp. (1984), the Court announced that for a price fixing
agreement to be found “there must be evidence that tends to
exclude the possibility of independent action by the
manufacturer and distributor” and “evidence that reasonably
tends to prove … a conscious commitment to a common
scheme designed to achieve an unlawful objective” (p. 768).
In Business Electronic Corp. v. Sharp Electronics Corp.
(1988), the Court found further that for an RPM agreement
to violate the law required proof that the agreement “almost
always tends to restrict competition and reduce output” (p.
727–28). Following upon the increasingly narrow circum-
stances under which RPM agreements could be found to
violate the law, the Supreme Court formally reversed the
holding of Dr. Miles through its decision in Leegin.
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State of theory and research on RPM

The Supreme Court’s decision in Leegin was significant not
only for its reversal of a nearly century-old legal precedent
against RPM, but also for what it revealed about the current
state of theory versus empirical research on this marketing
practice.

Theories of RPM’s competitive effects

Explanations in law and economics that describe the
competitive effects of RPM include both procompetitive and
anticompetitive outcomes for competition. Procompetitive
explanations describe how despite restricting competition
between retailers of the same brand (i.e., intrabrand compe-
tition), RPM enhances competition between manufacturers of
different brands (i.e., interbrand competition). RPM is
explained to increase (or maintain) sales of a manufacturer’s
brand through encouraging and securing promotional services
otherwise jeopardized by various principal-agent problems
(i.e., various problems associated with motivating a retailer
to act on behalf of a manufacturer in promoting the
manufacturer’s products).

Anticompetitive explanations describe how in the absence
of evidence that RPM promotes interbrand competition the
use of RPM merely restricts intrabrand price competition and
results in higher prices to consumers. These explanations also
clarify how RPM may be adopted to limit competition by
facilitating collusion and the exercise of market power
among and by manufacturers and retailers. Anticompetitive
explanations further describe how RPM can lead to reduced
efficiency and innovation in retailing and other anticompet-
itive effects independent of the original purpose for its
adoption.

“Free rider” thesis The primary theory underlying pro-
competitive explanations for RPM is the “free rider” thesis.
As applied in antitrust, free riding takes place when “a firm
is able to capture the benefits of investments that another
firm has made without paying for them” (Hovenkamp
1995, p. 11; see also Chicago. Professional Sports Ltd.
Partnership v. National Basketball Association 1995, p.
865). Accordingly, free riding- based justifications for RPM
were the principle explanations discussed by the Court
in Leegin.

Competition policy regarding free riding focuses on
intrabrand free riding or that occurring between retailers of
the same brand of a product. The concern is that one or
more members of one channel of distribution will free ride
on the presale promotional investments made by members
of another channel of distribution to the detriment of
consumer welfare. In more specific terms, the concern is
that if enough free riding occurs, retailers in one distribution

system that once found it profitable to carry and promote the
brand may no longer find it profitable to do so, ultimately
undermining the ability of the brand’s manufacturer to
effectively compete against other manufacturers.

Various channel systems are identified to give rise to
antitrust concerns for intrabrand free riding. The archetype
involves a discount and full-service dealer system where
discount retailers free ride on the presale promotional
investments of full-service dealers and then use the savings
to lure customers away through lower prices. As described
by Hovenkamp (1995, pp. 97–98):

…the full service computer dealer may have, among
other things, an expensive showroom, trained personnel
demonstrating computers and assembling optimal
packages, seminars for prospective purchasers. The
free riding dealer down the street has a cheap
warehouse, untrained minimum wage personnel,
and stacks of computers in boxes. Customers will
go to the full service dealer and obtain the
information they need to make a wise choice; then
they will go to the free rider to make their purchase
at a lower price.

Free riding is also cited as a potential concern within
prestige and non-prestige retailer systems if non-prestige
retailers free ride on the reputational investments of prestige
retailers (Marvel and McCafferty 1984). Because of its
reputation, a prestige (i.e., high-priced) retailer’s decision to
carry a product can impact and signal (i.e., certify) the
product’s quality. Where this occurs, free riding concerns
center on the prospect that non-prestige retailers (i.e.,
discount stores) may offer the product at lower prices and
free ride on the quality signals emitted by the prestige
retailer. Free riding may also be a concern in direct and
indirect (i.e., dual or hybrid) distribution systems when
independent retailers invest in presale demand-building
activities and subsequent to benefiting from these activities
consumers purchase directly from the manufacturers’ retail
outlets at a lower price. Most recently, free riding concerns
have been identified for brick-and-mortar retailer and
Internet retailer systems (Pereira 2008a, 2008c). Because
of their lower overhead costs, Internet retailers have been
targeted as free riders based on the contention that they
unfairly take advantage of the presale service efforts of
established brick-and-mortar retailers to offer products at
lower prices.

RPM is justified in law and economics based on the
reasoning that despite restricting intrabrand price competi-
tion, RPM promotes interbrand competition where it
efficiently addresses free riding. Promoting interbrand
competition has been identified as the primary concern of
the U.S. antitrust laws. Insuring that resellers of the same
brand do not sell below a minimum price is explained to
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deter free riding by removing the risk that resellers in
one channel of distribution will be underpriced by
resellers in another channel of distribution. In turn,
establishing a price margin sufficient to pay for the costs
of desired promotional services encourages resellers to
promote a manufacturer’s brand given receipt of the
margin is tied to sales of the brand.

Research on RPM’s competitive effects

Unfortunately, and despite decades of theoretical develop-
ments intended to explain the use and competitive effects of
RPM including in relation to free riding, little contemporary
research has empirically examined these explanations or
their underlying features and effects. As concluded by the
Supreme Court in Leegin (p. 2717), there are “few recent
studies documenting the competitive effects of resale price
maintenance” with “empirical evidence on the topic . . .
limited.”

Summarizing the current state of theory versus research
on RPM, a Commissioner of the Federal Trade Commission
(FTC), (Harbour 2009, p. 10) recently concluded:

There are economic theories praising RPM and other
theories condemning it, but none of the theories (on
either side) are supported by any systematic body of
empirical evidence. At best, we have strongly held
beliefs about the effects of RPM, sometimes bordering
almost on religious. But we are missing facts….

Consistent with these conclusions our search of relevant
literatures revealed no recent empirical studies examining
RPM.1

Insights for RPM from marketing

Empirical research from marketing can enhance under-
standing of RPM in significant ways. Particularly relevant
for understanding justifications for RPM based on free
riding are findings from multi-channel research. This
research examines multi-channel shopping (Johnson et al.
2006; Kumar and Venkatesan 2005; Zhang et al. 2009);
multi-channel marketing (Rangaswamy and VanBruggen
2005), distribution (Frazier 1999), retailing (Zhang et al.
2009), and customer management (Neslin and Shankar
2009); as well as multi-channel (retail) competition and
competitive interaction (Miller et al. 1999). As a body of
thought, multi-channel research investigates the behavior of
consumers who utilize different channels of distribution
within a single purchase process, the strategies employed

by marketers to market, distribute, sell to, and manage such
customers, and the competition and competitive interactions
that result. Thus, it investigates the requisite consumer
behavior, channel structure, and form of competitive rivalry
necessary for free riding to occur. Extending previous work
(Gundlach et al. 2010), in the following sections, we
highlight findings from multi-channel research especially
pertinent for understanding the free rider thesis as applied
to justify RPM.

Research on multi-channel shopping

Multi-channel shopping occurs when consumers use multiple
channels of distribution while completing purchase decisions
(Johnson et al. 2006; Kumar and Venkatesan 2005). As
detailed in the following section, past investigations provide
evidence that multi-channel shopping:

! is increasingly common,
! often involves shopping via the Internet prior to

purchasing from a brick and mortar store, and
! is caused by variance in individuals’ channel prefer-

ences across purchase occasions and across stages of
their purchase decisions.

This research provides important insights for under-
standing justifications for RPM based on free riding
through investigating the consumer behavior necessary for
free riding to occur. Multi-channel shopping research
describes the decision making and behavior of consumers
who purchase products while using more than one type of
retail channel and such use of multiple channels during the
purchase process is required for free riding to occur.

Findings and insights

During past decades, consumers typically relied on a single
channel of distribution while moving through multiple
stages of the purchase process, which typically includes
identifying a need, gathering information, evaluating alter-
natives, transacting a purchase, and seeking follow-up
service and support (Nunes and Cespedes 2003; Rangaswamy
and VanBruggen 2005). Traditionally, gathering information
from multiple retailers prior to completing a purchase
decision involved physically moving from store to store—
creating high search costs for most customers (Zhang et al.
2009). Thus, there was a tendency for shoppers to stick with
a particular retailer or channel from the time of entering the
purchase decision to making the final purchase.

Research shopping As the Internet and other channels of
distribution (e.g., catalog sales and television home shopping)
gained prominence, consumers began using more than one

1 Prior research includes Grether (1947), Stewart (1953), Lee (1958),
Oakes (1957), Hourihan and Markham (1974).
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channel for their purchases (Johnson et al. 2006). Consumers
increasingly engage in “research shopping,” which involves
gathering information regarding a product in one channel
and then purchasing it through another channel (Verhoef
et al. 2007). Research shopping has been found to occur
across a variety of product categories. For example, a survey
of Dutch consumers found that across several product
categories, on average, 76% of respondents engaged in
research shopping (Verhoef et al. 2007). In addition, a recent
study by Deloitte found that 56% of the consumers they
sampled completed at least one purchase decision using
multiple channels during a 12 month period (Deloitte 2008).

Causes of research shopping Research shopping is caused,
in part, by diversity in consumer preferences for obtaining
information, transacting purchases, and receiving service as
they move through the decision making process. In other
words, consumers needs vary depending on the stage of the
decision process they occupy, and different channels vary in
terms of their capabilities in satisfying the needs that exist
at the different stages of decision making. As Nunes and
Cespedes (2003) contend, many consumers no longer gain
awareness of a product, consider it relative to other
alternatives, form a preference, purchase, and obtain after
sales service via a single channel. Rather, the current
tendency is to use several channels to meet the needs that
exist at each of these stages. Zhang et al. (2009, p. 13) note
that “consumers may window shop by flipping catalogs,
search for product information online, make the purchase in
brick-and-mortar stores, and get their post-purchase services
through call centers.”

Sequence of research shopping Despite many possible
pathways, research shoppers most commonly shop via the
Internet and subsequently purchase from a brick-and-mortar
retailer (e.g., Verhoef et al. 2007; Zhang et al. 2009). Citing
a survey conducted by IBM, Zhang et al. (2009) report that
the most common type of shopping episode involving
multiple channels starts with consumers browsing the
Internet and concludes with a purchase in a brick-and-
mortar store. This pattern was used by over 78% of those
consumers surveyed while only 8% used the second most
widely used pattern: browsing in a store before complet-
ing a purchase over the Internet. Showing a similar
pattern of results, Doubleclick found that 43% of shop-
pers browsed on the Internet and then purchased in a
store versus only 16% of shoppers who reported
shopping at stores and then purchasing on the Internet
(Verhoef et al. 2007). As another example, a 2007 survey
of over 15,000 consumers found that 92.5% reported
regularly or occasionally researching products via the
Internet prior to buying them from a store (National Retail
Federation 2007).

Implications for RPM

Findings regarding the occurrence, directionality and causes
of research shopping provide important insights for
understanding the empirical relevance and conceptual
validity of the free riding thesis as well as allegations of
free riding against Internet retailers.

Empirical relevance of the free rider thesis For free riding
to occur consumers must shop across channels for a
particular purchase. As the number of channel options
available to consumers has increased, so has the number of
consumers who are shopping across channels in completing
purchases. Thus, the required shopping and purchase
behavior necessary for free riding to occur has increased
over time.

Conceptual validity of the free rider thesis The premise that
free riding takes place and RPM is needed to remedy this
problem is based, in part, on the assumption that consumers
consistently value the promotional and service efforts induced
through RPM. This assumption has been challenged as
subject to empirical verification, given it is known that
consumers vary (i.e., are heterogeneous) in their demand
preferences (Comanor 2010). Evidence that channel prefer-
ence can vary for an individual consumer based on the
specific stage of their decision process gives further weight
to this challenge.

Allegations that Internet retailers are free riders INTERNET
retailers are characterized as having relatively low overhead
costs, and as such, have been targeted as free riders based
on contentions that they unfairly take advantage of the
marketing investments of established brick-and-mortar
retailers. While this may be true in particular categories,
research shows that the most common form of research
shopping begins on the Internet and ends in the store.
Accordingly, consumer behavior within multi-channel con-
texts appears to offer greater opportunities for brick-and-
mortar retailers to free ride (off of the informational
services provided via Internet retailers) than for Internet
retailers to free ride.

Research on multi-channel marketing, distribution,
retailing and customer management

Multi-channel research also examines the marketing,
distribution, retailing, and customer management strategies
employed by manufacturers using multiple channels of
distribution. Our review of this research, which is detailed
below, provides evidence that:
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! at an increasing rate, manufacturers are using multiple
channels of distribution,

! the purported competitive effects of multiple channels
of distribution can be explained by two philosophical
perspectives—channel “cannibalization” and channel
“synergism,” and

! these two philosophical perspectives lead to distinctly
different manufacturer strategies for managing multi-
channel systems.

Given that this research describes the decision making
and behavior of manufacturers in relation to the manage-
ment of customers engaging in multi-channel shopping, it
also provides insights for understanding justifications for
RPM based on free riding. The management of a
manufacturer’s brand through more than one channel of
distribution involves the necessary channel structure for
free riding to occur. Multiple channels of distribution
enable consumers to cross shop for the manufacturer’s
brand, and as previously described, for the demand-
stimulating investments of retailers in one channel to
stimulate demand for retailers in a different channel.

Findings and insights

Occurrence of multi-channel systems Past approaches for
developing andmanaging distribution channels were based on
the understanding that people typically shop for and purchase
products within a single channel (Nunes and Cespedes 2003;
Moriarty and Moran 1990). Using demographics and other
customer information, manufacturers traditionally designed
unique distribution channels to serve each targeted segment
(Neslin and Shankar 2009). Although some manufacturers
continue to design and manage their distribution channels in
this manner, many are now developing multi-channel
systems to serve customer segments. These systems are
composed of traditional brick-and-mortar retailers, company
owned stores, telemarketing agents, Internet retailers,
catalogs, kiosks, box vending machines, home shopping
networks, and other options (Court et al. 2006). Frazier
(1999, p. 232) concluded over a decade ago that “the use
of multiple channels of distribution is now becoming the rule
rather than the exception” (e.g., Moriarty and Moran 1990).

Managerial perspectives on multiple channel use Two
philosophical perspectives reflect how managers view the
use of multiple channels of distribution (Frazier 1999;
Geyskens et al. 2002). The first is that multiple channels of
distribution harm firm performance as different channels
cannibalize each other’s sales. As Baal and Dach (2005.
p. 76) describe:

If distribution modes compete with one another for an
exogenous sales potential, an additional channel

would result in increased total distribution costs
without adding to overall sales. Moreover, companies
adding a channel may even see sales decline as a
result of channel conflict and decreased service to
customers. Thus, a multichannel firm would be at a
disadvantage compared to competitors with fewer
channels. Where multiple channels of distribution are
used, free riding has been identified as a form of
cannibalization that can negatively impact firm
performance (Coughlan et al. 2001; Geyskens et al.
2002).

The second perspective is that using multiple channels of
distribution benefits firm performance as different channels
synergistically complement each other and thereby increase
sales and decrease costs (Avery et al. 2009; Neslin and
Shankar 2009). Baal and Dach (2005) note that the benefits
of an added channel may not be limited to the sales
generated through this channel since multiple channels may
complement each other and increase total sales. Geyskens
et al. (2002) argue that by adding an Internet channel, for
example, manufacturers may be able to increase sales via
market expansion (i.e., new customers), brand switching
(i.e., attracting competitors’ customers), and relationship
deepening (i.e., selling more to existing customers). In
addition, these authors note the potential for multiple
channels to reduce distribution and transaction costs.

Strategies for using multiple channels Depending on which
of the two managerial perspectives toward multiple channels
of distribution is adopted, research shopping is viewed by
managers as either harmful behavior to be discouraged or
beneficial behavior to be encouraged. Following the perspec-
tive that research shopping is harmful (i.e., cannibalism)
managers adopt strategies to deter research shopping. At the
extreme, manufacturers attempt to deny consumers the ability
to shop in one channel and purchase in another by providing
them with incentives to use a particular channel or giving
them no choice but to use a single channel (Geyskens et al.
2002). Strategies for this approach include, for example,
exclusive distribution to make it difficult (based on
geography) for consumers to gather information or purchase
the product via other channels of distribution. Manufacturers
also employ branded variants to make direct product
comparisons across channels more difficult and costly
(Bergen et al. 1996). The use of RPM discourages research
shopping by reducing price variance across channels and
thereby reducing consumers’ price related incentives to shop.

Another approach involves “right-channeling”—encouraging
or forcing consumers to use certain channels (Neslin and
Shankar 2009). Strategies for this approach involve providing
consumers with information (regarding their product experi-
ence, needs, etc.) and directing them to a specific channel.
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Criteria for right-channeling consumers include the firm’s most
economical channel, the channel providing the highest
customer satisfaction and retention, and the channel found
most appropriate to a particular stage of the customer life-
cycle (Sun and Li 2005). Manufacturers also guide customers
to channels that offer them the highest margin or that make
best use of discounts based on the price sensitivity of
consumers, and away from channels that result in a high rate
of returns (i.e., customers returning products to the store)
(Kushwaha and Shankar 2008).

Following a strategy of channel synergism, manufacturers
adopt tactics to encourage research shopping. These manufac-
turers take a dim view of conventional channel strategies that
force customers into discrete channels and prefer to design
different channels that match the desired shopping patterns of
consumers. As part of the adoption of a “shopper-centric
approach” (Kantar Retail 2010), these manufacturers create
channel pathways that suit consumers’ individual preferences
(Nunes and Cespedes 2003). The result is multi-channel
systems that “fit” with consumers’ shopping patterns and
preferences for purchasing products and obtaining service
along their chosen “path to purchase” (Kantar Retail 2010).
Ultimately, the goal is to make it easy for customers to follow
their preferred path while enhancing firm performance
through cross-channel synergies (Nunes and Cespedes 2003).

Multi-channel coordination permits manufacturers and
retailers to capitalize on cross-channel synergies (Neslin
and Shankar 2009). For example, mail catalogs for
particular brands are used to increase retail traffic and
brand identification (Frazier 1999). The use of mail
catalogs and the Internet also results in customers being
more informed when they purchase at retail stores, allowing
for reduced costs at the point of sale. In addition, offering
“in-store pickup” allows shoppers to research and purchase
a product online but obtain it more quickly by picking up
the product at a local store. Consistent with the notion of
cross-channel synergies, the harmonic addition of channels
of distribution can have a positive impact on revenue
(Pauwels and Neslin 2008).

To coordinate and realize the performance potential of
their multi-channel systems, manufacturers adopt ways to
count the contributions of each channel to a customer’s
purchase and then reward channel members for their
respective efforts (Nunes and Cespedes 2003). For example,
when Allstate added online channels of distribution, it risked
losing the dedicated services offered by its local agents. So,
Allstate paid local agents a 2% commission (less than the
standard 10% sales commission) to provide service to
customers in their geographic area who had purchased
online. This also served as a lead for the local agent
who might then sell these customers additional products
(Perreault et al. 2009). As another example, company-owned
Apple stores and Nike’s Niketown locations generate interest

for the brands and offer consumers a chance to gather
information even though customers often purchase in other
channels. Other firms that harmonize multi-channel systems
and reward channel members for making individual
contributions along the path to purchase include Dell
Computer, Merrill Lynch, Toyota, and Bell South (Nunes
and Cespedes 2003).

Implications for RPM

Findings regarding the occurrence, philosophy toward,
and management of multiple channels of distribution
provide important insights for understanding the empirical
relevance of the free rider thesis, assumptions underlying
justifications for RPM based on free riding, and alternatives to
RPM that are less restrictive of competition in practice.

Empirical relevance of the free rider thesis As with
research on multi-channel shopping, the research indicates
that circumstances conducive to free riding have increased
over time as more and more manufacturers are distributing
their products across multiple channels of distribution.
However, the occurrence of free riding in the past was
restricted by the design of distribution channels to match
discrete consumer segments and relatively high consumer
search costs. These findings suggest that free riding of the
sort necessary to justify RPM may be on the rise while its
past occurrence was likely more limited than previously
thought.

Assumptions underlying justifications for RPM based on
free riding Underlying the free rider justification for RPM
is the assumption that free riding poses adverse consequences
for a manufacturers’ ability to compete in the marketplace.
Following this perspective, some manufacturers believe that
distributing products across different channels harms firm
performance as a result of channel cannibalization. This
perspective holds that, together with research shopping, the
use of multiple channels of distribution results in channel
cannibalization, leading to the erosion of support in one or
more channels and lower levels of overall channel system
performance. As described, such concerns provide the
primary justification for RPM in law and economics.

On the other hand, a more contemporary view is that
multi-channel distribution and associated research shopping
can benefit firm performance due to channel synergies. This
perspective suggests that by harmonizing channels in
complementary ways and then rewarding channel members
for their respective contributions, multiple channels (together
with research shopping) can increase sales and reduce costs,
resulting in higher levels of channel system performance
overall. Research identifies a number of revenue-enhancing
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and cost-reducing advantages for manufacturers (and
retailers) as a result of the use of multiple channels of
distribution and associated research shopping. Research also
identifies examples of firms that have successfully rewarded
channel members for their individual contributions to purchases
resulting from research shopping.

Strategies employed by manufacturers to address free
riding Manufacturers adopt strategies, such as RPM, to
limit free riding. However, RPM is not the only strategy
that may be used for this purpose. Other approaches,
including the use of exclusive (or selective) distribution and
the use of branded variants, have been identified in law and
economics as less restrictive of competition than RPM and
therefore important for assessing the competitive merits of
RPM in practice. A further alternative for discouraging free
riding includes right-channeling customers through the use
of information to direct customers toward a particular
channel. From a competition law perspective, depending on
the circumstances, each alternative may be less restrictive
of competition than RPM.

Equally or more significant, rather than strategies to
discourage research shopping, research shows that many
manufacturers are increasingly adopting strategies to
encourage research shopping by harmonizing channels to the
ways in which consumers shop and purchase products across
channels. Harmonizing channels permits manufacturers to
capitalize on cross-channel synergies, increase sales, and
reduce costs. To date, the management of free riding through
channel harmonization based on cross-channel synergies has
not been a part of extant understanding in law and economics.
However, as an alternative that is less restrictive of competition,
such an approach should bear on assessment of RPM’s
consequences for competition.

Research on multi-channel competition and competitive
interaction

Research in marketing also examines the nature and result
of retail competition and competitive interactions. This
research includes competition and interactions among
different types of retailers (i.e., intertype) selling similar
merchandise. It thereby addresses competition and competitive
interaction within multi-channel systems. This research
provides evidence that managing multiple channels of
distribution through strategies that result in uniformmarketing
efforts across channels encourages channel cannibalization.

Given that this research describes the nature and effects
of competition and competitive interaction among different
types of retailers selling similar merchandise (i.e., intertype
competition) it also provides insights for understanding

explanations of RPM that involve free riding. Intertype
retail competition and competitive interaction provides the
necessary competitive setting for free riding to occur.

Insights and findings

Multi-channel research suggests that discouraging consumer
research shopping through strategies that result in similar
marketing approaches across channels increases channel
cannibalization. For instance, Avery et al. (2009, p. 3–4)
argue that channels are more likely to cannibalize each other
when firms fail to provide adequate product and/or service
differentiation. Offering a similar perspective, Deleersnyder
et al. (2002, p. 346) report that “when the new channel is
positioned as too close a copy (substitute) to its traditional
counterpart, cannibalization will more likely take place.”
Related research compares the competitive interactions
among different types of retailers selling similar merchandise
(i.e., intertype competition) and retailers of the same type
selling similar merchandise (i.e., intratype competition).
Studying intertype sporting goods retailers within a limited
geographic area, Miller et al. (1999, p. 108) conclude that
there is a preeminent symbiotic relationship between
different types of retailers. That is, competition among
different types of retailers selling similar merchandise
resulted in competitive interactions that were “mutually
beneficial” (Miller et al. 1999, p. 109). Alternately, the
authors find “intratype competition tends to exhibit a strong
Darwinian effect (p. 117)” with competitive outcomes
similar to a “zero-sum game” and a “survival of the fittest
(p. 108)” approach. The authors attribute their findings to
generally accepted tenets of competition—less differentiation
among businesses leads to lower prices, profits, and sales.

Implications for RPM

These research findings suggest that under some circumstances
the use of RPM to curb free riding may have the surprisingly
opposite result—increasing rather than decreasing free riding’s
adverse effects in the form of cannibalization. This may occur
where RPM leads not only to uniform prices but also similar
nonprice strategies across different channels of distribution.
RPM restricts the minimum price at which members of
different channels may offer a product with the result that
uniform prices are present across retailers. At the same time,
although theorized to lead to nonprice strategies that differen-
tiate retailers across channels, in practice RPM may actually
result in the adoption of the same or similar nonprice strategies
across channels. This may occur for several reasons.

First, RPM is theorized to encourage higher levels of
promotional efforts across channels by guaranteeing a
minimum margin to retailers. Where true, RPM results in
levels of promotion and service across channels that are
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consistently higher overall. Second, and for similar reasons,
higher overall levels of promotion and service also results
in less variation in promotion and service across channels.
Third, manufacturers who implement RPM often specify
the particular form of this promotion and service to be
provided by retailers. In Leegin, for example, Leegin’s
documents describing its Brighton Heart Store program
included language requiring retailers: a) pledge and agree to
follow its suggested pricing policy, b) adhere to specific
nonprice strategies (e.g., minimum stocking requirements,
c) utilize specific store merchandising arrangements and
product display formats, d) follow specific procedures for
product repairs and exchanges, and e) adhere to standards
for the in-store treatment of customers among other
requirements. Where enforced, specification of the form
of promotion and service to be provided by retailers results
in more consistent nonprice strategies across retailers.

Accordingly, in practice RPM can lead to promotional
and service efforts on the part of resellers that are at a
higher level, less variant, and more consistent in form.
Applying the findings of multi-channel research, where the
use of RPM yields less differentiation across channels,
cannibalization is more likely to occur. The prospect that in
practice RPM may have this opposite and unintended
consequence is not currently a part of extant understanding
in competition law.

Discussion

The findings of multi-channel research add significantly
to current understanding of the primary procompetitive
justification for RPM—the free rider thesis. These
findings provide important implications for understanding
the empirical relevance and conceptual validity of the
free riding explanation and for the effects of RPM on
competition as developed and applied in competition
policy and law. Summarizing key findings and their
implications:

! Advances in information technology and in particular the
Internet have led to an increase in consumer behavior
(i.e., research shopping), channel structures (i.e., multi-
channel systems) and competitive settings (i.e., multi-
channel competition) conducive to free riding.

! Marketers are increasingly adopting the philosophy
that, beyond cannibalistic effects, multiple channels of
distribution can provide synergistic effects and enhance
firm performance. Thus, rather than invoking strategies
like RPM to deter research shopping and therefore free
riding, these managers are adopting strategies to
harmonize distribution channels and thereby encourage
cross-channel shopping.

! Strategies to manage multi-channel systems and cross-
channel shopping that result in uniform prices and
similar nonprice strategies encourage channel canni-
balization. RPM arrangements mandate uniform prices
across channels with some also specifying similar
nonprice strategies. Under these circumstances, the
use of RPM to curb free riding may increase (rather
than decrease) free riding’s adverse effects in the form
of cannibalization.

Explanation and elucidation

An important question regards why law and economics
concerning RPM does not better reflect the findings of
multi-channel research. In part, this disparity follows from
basic differences in the paradigms and theories of exchange
that have evolved in marketing as compared to antitrust
economics and law. Although contemporary thinking in
antitrust law and economics, including justifications for
RPM based on free riding, remains wedded to the micro-
economic paradigm, the relevance of this paradigm and its
perspective for contemporary marketing has been increas-
ingly questioned over time. The fundamental changes that
have led to reconsideration of marketing’s reliance on the
microeconomic paradigm are also important drivers for
multi-channel shopping and marketing. Basic changes to
the way in which competition and exchange are occurring in
the economy include the movement to systems competition
and relational exchange.

! Systems competition. While Bucklin (1970) first
proposed that “vertical market systems” compete
against one another, actual practice reflecting this
philosophy evolved slowly. Today, the concept is more
widely embraced with competition frequently existing
between channel systems rather than between individual
companies (Nunes and Cespedes 2003). A systems level
view of competition shifts the focus of management
from an individual channel of distribution to the
aggregation of distribution channels comprising a
multi-channel system. In turn the design, management,
and performance of the larger multi-channel system
become the focal points for developing competitive
strategies. From such a perspective, each channel
and its members must contribute to the performance
of the entire system as management strategies are
directed toward harmonizing channels to fit consumers’
shopping preferences. It is against this backdrop that
managerial philosophy toward multi-channel systems
has expanded to include synergistic effects for
performance.

! Relational exchange. In addition, marketing management
has increasingly adopted a relational perspective of
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exchange (Arndt 1979; Morgan and Hunt 1994).
Rather than exchange as a discrete event (i.e., a single
transaction), managers take a longer-term and more
interactive view of exchange. Marketing strategies
increasingly emphasize the establishment and manage-
ment of a firm’s relationship with customers. This includes
the design and management of distribution channels so as
to attract, cultivate, and maintain customer relationships
over time. The use and harmonization of multiple channels
of distribution to reach and build relationships with
consumers by continually fulfilling their shopping and
purchase needs represents an extension of this view of
distribution strategy.

As further explanation, it is also worth noting that
from a marketing perspective, it is well known that
consumers generally make decisions and engage in
behaviors they believe best suit their needs and prefer-
ences. Managers recognize this and develop strategies
that adapt to the behavior of consumers. Rather than
trying to deny the behavior of consumers, effective
managers understand that to be successful they must
constantly learn and adapt their strategies to the needs
and preferences of their customers. This philosophy
extends to the design and management of distribution
channels. Thus, it is not coincidental that manufacturers
have increasingly developed multi-channel systems and
endeavor to harmonize the different channels in these
systems to the ways in which consumers prefer to shop,
complete transactions, and receive related services.

Imperative for research

Our review highlights various factors post-Leegin that point
to the urgent need for research on RPM. In this section we
expand on these factors and propose a program of research
based on our review.

Factors motivating research First, anecdotal evidence
indicates the growing use of RPM by marketers. The Wall
Street Journal reports, for example, that since Leegin, “the
practice has surged,” (Pereira 2009, p. D1), “retail-pricing
norms have . . . changed significantly” (Pereira 2008c, p. A1),
and “[i]n the wake of the decision, many manufacturers have
instituted pricing minimums for advertising or sales” (Pereira
2008c, p. A1). The Journal cites one expert’s account that
“[t]oday there are an estimated 5,000 companies that have
implemented minimum-pricing policies, much of it happening
in the wake of the Supreme Court decision” (Pereira 2009,
p. D1). RPM policies have been reported for products sold in
major retailers and extend across a wide range of product

categories.2 The spike in interest in minimum pricing policies
has also spawned new companies like NetEnforcers, which
uses Internet search technologies to help manufacturers track
the prices retailers are advertising for their products (Pereira
2008a, b). Other reports similarly document the increasing
occurrence of RPM post-Leegin (Tarr 2008).

Second, prior evidence shows that when past policies have
allowed RPM—for example during the Fair Trade era—
higher consumer prices and stifled innovation followed.
Past studies report that RPM leads to higher prices for
consumers (Overstreet 1983). Based on historical data, the
Department of Justice has argued that RPM raised prices
during the Fair Trade era by 19% to 27% (Clearwaters
1975). During this time 10% of consumer good purchases
are reported to have involved manufacturer brands that
were distributed with RPM policies (Overstreet 1983). As
computed by the dissenting Justices in Leegin (2007,
p. 19), “that figure in today’s economy equals just over
$300 billion.” Evidence further indicates that RPM has
been used in the past by incumbent retailers to suppress
competition from more innovative forms of retailing and
that it is being employed similarly today (Paldor 2007).
Retailers have reportedly conscripted the use of RPM on
the part of manufacturers to protect themselves from
competitive pressures of retail innovation. In this regard,
anecdotal reports suggest that RPM may be supported by
retailers relying on incumbent formats to slow retail
innovation like that found on the Internet (Pereira 2008a, c).

Lastly, for marketers to develop long-term strategies
surrounding their distribution practices, greater certainty is
needed in relation to application of the rule of reason
following Leegin. Considerable uncertainty, however, con-
tinues to surround the Leegin decision. Historical precedent
shows judicial application of the rule of reason has favored
defendants in the past (more than 10 to 1 by some
estimates) (e.g., Carrier 1999, 2009; Ginsburg 1991). Thus
concern is present that Leegin may lead to circumstances
that unfairly discriminate against plaintiffs’ alleging anti-
competitive practices. Based on these and other concerns,
legislative initiatives to repeal the decision (i.e., “Leegin

2 RPM policies have been reported for products sold in Wal-Mart
(Pereira 2008c, p. A1), Best Buy, Circuit City, and Toys “R” Us
(Pereira 2009, p. D1) as well as many different Internet retailers
(Pereira 2008a, p. A1), RPM policies have also been reported to
extend across a wide range of product categories, including popular
brands of video game equipment and video games (Pereira 2008a),
bassinets, strollers and baby products (Pereira 2008a, b, c), maternity
and baby gear (Pereira 2009), lighting and home improvement
products (Pereira 2009), flat-screen TVs, power tools, car parts,
photographic equipment, handbags, appliances, and audio equipment
(Pereira 2008c).
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repealers”) are pending at the federal level in both the
Senate (Discount Pricing Consumer Protection Act 2009a)
and the House of Representatives (Discount Pricing
Consumer Protection Act of 2009b), with the state of
Maryland recently adopting a state law (Maryland Code
Annotated 2009) to this effect against RPM. At the same
time, antitrust enforcement agencies are finding it difficult
to provide certainty going forward given they face the
predicament of enforcing the Court’s decision while at the
same time attempting to enhance their factual understanding
of RPM (Federal Trade Commission 2009).

Proposed research Although future research on RPM may
take several paths, we propose a program of research based
on our review. Future research should follow on extant
understanding of RPM found in law and economics as well
as past research in marketing. Studies of RPM should
include empirical as well as conceptual efforts directed at
understanding the nature, antecedents, and effects of RPM
in practice. Empirical research should include synthesis of
existing findings (as in the present study) in addition to the
conduct of original studies. In light of our review,
investigations of RPM in the following areas are especially
warranted.

! RPM practices. Given the paucity of empirical
understanding of RPM, efforts should include descriptive
examination of RPM in practice. This includes the nature
and form that RPM may take, how it is implemented and
maintained by marketers, as well as the scope and
frequency of RPM’s use before and after Leegin.

! RPM’s effects on competition. Future research should
also examine the variety of explanations that have been
developed over time in law and economics and related
fields to describe the competitive effects of RPM. This
research should investigate (and test) the specific
elements and features of these explanations, the
theoretical foundations from which they were developed,
and the underlying assumptions that inform them.

! Antitrust assessment of RPM. Research is also required
to help inform application of the Supreme Court’s
decision in Leegin. Recognizing that judicial evalua-
tion of RPM under the rule of reason would lead to
questions, the Court provided specific guidance
through the so-called “Leegin factors”—particular
considerations to be evaluated in a given case. At the
same time the availability of strategies for encouraging
and securing retail promotion that are less restrictive of
competition than RPM bear upon this assessment.
Finally, antitrust economics has spoken over time to
the nature of criteria and tests considered useful for

assessing the implications of RPM for competition and
consumers. As a general matter, each of these elements
of assessment is an important topic for future research.

! Circumstances of special interest involving RPM.
Several circumstances involving the use of RPM are
of special interest given debate over how each affects
competition. RPM in conjunction with the Internet has
created significant debate where RPM is justified based
upon the assumption that Internet retailers are free
riders who offer lower prices not because of their
effectiveness and efficiency in serving customers but
because they free ride on the promotional investments
of their traditional counterparts. RPM in the context of
dual distribution—where a manufacturer sells through
both independent retailers as well as manufacturer-
owned retail stores—has also generated debate. Given
different effects on competition are ascribed depending
on whether the source of RPM is a manufacturer or
retailer, controversy centers on understanding the
competitive effects of RPM in these hybrid arrangements.
Finally, RPM in settings involving retailers that carry the
brands of multiple manufacturers (i.e., multi-brand
retailers) has created debate. Multi-brand retailing is a
more pervasive retail format. However, the language
relied upon by proponents of RPM to explain its use and
effects more frequently describes single-brand retailing.
Each of the above circumstances provides an important
avenue for context-specific research.

Extensions and related concepts

The findings of multi-channel research for RPM reported
here may be extended and pose implications for other
practices of interest to antitrust law. As well, multi-channel
research may be related to other concepts of importance to
both marketing and antitrust law. In this section we expand
on this potential and these relationships.

Vertical non-price restraints In addition to vertical (i.e.,
distribution) price restraints in the form of RPM, the free
rider thesis is relied upon in law and economics to justify
vertical nonprice restraints. Thus, findings of multi-channel
research may also pose implications for non-price distribution
practices in antitrust.

Nonprice distribution restraints involve limitations a
manufacturer imposes on a reseller that do not directly
affect price. These restraints include:

! location clauses that regulate the place from which a
reseller may sell,
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! territorial or customer restrictions that regulate the
geographical area or the class of customers that a
reseller may serve,

! exclusive distributorships that assign a particular
geographical area or class of customer to one reseller
are also nonprice restraints, and

! primary responsibility clauses that assign a specific
geographical area or customer class to one reseller,
with a required level of sales or services, are also
designed to control distribution practices.

Vertical nonprice restraints are also often accompanied
by related practices such as profit pass-over clauses that
require resellers making sales in another dealer’s territory,
or to its assigned class of customers, remit part of the profit
to the host dealer.

Like RPM, nonprice distribution restraints are judged in
antitrust law following the rule of reason. Similar to RPM
practices, nonprice distribution restraints are also often
justified following a similar logic—their use permits
manufacturers to address free riding (and other issues) by
inducing retailers to invest in the distribution and promotion
of a manufacturer’s product or service. Nonprice distribution
restraints therefore provide an important area for the extension
of insights and findings from multi-channel research.

Shopper marketing Multi-channel shopping and marketing
are related to and part of a larger practice known as “shopper
marketing” (also called “shopper-centric marketing”).
Combining insights on multi-channel marketing, trade
promotion, in-store marketing and category management,
shopper marketing involves reaching and influencing
consumers along their “path to purchase”—“from how
they choose the outlet, to how they shop the store and
ultimately how they select products” (Kantar Retail 2010,
p. 5; Inman et al. 2009; Nielsen 2006; Court et al. 2009;
Wilkie 1986).

Shopper marketing has its origins in the decade-plus old
initiative known as Efficient Consumer Response (ECR), a
joint trade and industry effort begun in the 1990s to make
the grocery sector more responsive to consumer demand
and reduce costs (Corsten and Kumar 2005; Kotzab 1999).
ECR sought greater collaboration across channel members
with respect to inventory and transportation as well as
consumer and trade promotion. Emerging technology has
enabled the greater coordination efforts now reflected in
shopper marketing initiatives.

As with multi-channel research, shopper marketing
involves a deep understanding of how consumers behave as
shoppers in different distribution channels. This understanding
is then combined with insights into how consumers shopwithin
a retail format and at the category shelf to discern the shopping

needs and preferences of consumers along their path to
purchase. The objective is to synchronize marketing efforts
along all steps in ways that meet customer needs, desires, and
expectations.

Shopper marketing is not limited to in-store activity and
may include shopping activity and behavior of customers
prior to a store visit. At the same time, the concept is not
limited to retail institutions as traditionally conceived but
includes the full range of available formats (e.g., brick-and-
mortar, Internet, in-home shopping, kiosks, etc.). Shopper
marketing provides a common basis from which to
integrate marketing activities across channel formats and
across all stages of the consumer decision making process.
Thus, in addition to being an encompassing concept,
shopper marketing is also an important area for future
research that likely has implications for understanding free
riding and therefore RPM.

Market convergence Multi-channel shopping and marketing
also describes consumer and marketer behavior associated
with the larger phenomenon of “market convergence”—a
term that describes the process and consequences of markets
(i.e., buyers and sellers) converging over time (e.g., Pennings
and Puranm 2000). Brought about through technology (i.e.,
the Internet) and assisted by deregulation and socio-
economic developments, market boundaries are eroding. In
some markets, the boundaries of space and time have been
eliminated (Dessien and Santos 2006). Markets previously
separated by geography and the effort taken to reach them
have converged in “space.” In similar fashion markets
separated by the challenge and effort taken to process
individual transactions have converged in “time.”

Multi-channel shopping and marketing are both drivers
and manifestations of market convergence. Shopping across
multiple channels enables consumers to frequent different
markets in the context of a single purchase. Marketing,
distributing, and selling products and services across
different channels permit marketers to participate in
multiple markets. Consumers and marketers are now able
to frequent and participate in multiple markets in ways
previously not possible.

Market convergence poses significant consequences for
marketing and competition and therefore public policy.
Levitt (1983) first recognized these consequences over
25 years ago through studying the effects of technology on
market globalization. For Levitt, the convergence of
markets held enormous potential but also risk for corpo-
rations and competition—potential and risk that are being
increasingly realized over time. Given these effects, market
convergence also poses implications for antitrust—from
affecting how markets of competition should be defined, to
how the nature and effects of competition (including free
riding) should be understood, to how competition policy
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and law should address and remedy market failures
(including through policy toward RPM). Research that
addresses these questions provides important pathways for
future study.

Conclusion

Together, the findings and implications of multi-channel
research illustrate the important contributions that research
from marketing can provide for understanding of RPM in
antitrust. The findings yield important implications that
support, challenge, and expand understanding that justifies
RPM based on free riding. Policymakers and legal practi-
tioners are encouraged to apply these insights to the
development of antitrust policy and law toward RPM going
forward. Given the importance of antitrust policy and law
to marketing and marketing management, scholars in
marketing are also encouraged to consider the ways in
which their research might also inform RPM as well as
other competition-related practices in marketing.
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