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Introduction


Some concerted exercises of buying power warrant per se condemnation as “naked” buyer cartels.
  Other such buying collaborations, however, warrant more permissive rule of reason treatment because they entail integration efficiencies, can protect against anticompetitive uses of seller market power, reduce costs for downstream consumers, and can thus be procompetitive in their net impact.
  In short, buying power sometimes becomes output-reducing monopsony or oligopsony power while in other contexts it is output-enhancing and should be allowed or even encouraged as a matter of sound competition policy.


Information technology standard-setting processes are one arena where carefully structured concerted buying power could be procompetitive and where clarification of antitrust implications would be highly desirable.  This is an arena now plagued by a proliferation of anticompetitive patent holdup situations exemplified most dramatically by the current FTC Rambus proceeding.
  Even when a participant discloses its ownership of a patent essential to employing a proposed standard, and the owner commits to reasonable and nondiscriminatory (“RAND”) license terms for all interested parties if the proposed standard is adopted, the owner may not reveal its actual license terms until after the final vote and after many participants are locked into use of the standard in their products.  The owner can then unilaterally impose onerous license terms at that “ex post” stage, an anticompetitive exercise of artificially created seller market power that adversely affects consumer interests generally.


A solution to that problem could be for standard-setting organizations (“SSOs”) to require or at least affirmatively encourage “ex ante” disclosure of intended license terms, prior to voting, with a related mechanism for collective negotiation of the license agreement.  A patent owner’s refusal to accept terms satisfactory to the group as a whole would cause the group to consider alternatives to the use of that owner’s technology.  Experimentation with this approach has been inhibited by expressed concerns that it could be challenged as buyer price-fixing.
   These concerns are addressed below.


Beyond that, however, SSOs should be held to possess an antitrust duty to implement appropriate ex ante mechanisms of the above-described kind.  Of course, any such mechanism should include safeguards against potentially anticompetitive misuses of the disclosed information or of negotiations relating to it.  But an SSO’s failure to implement any procedures of this sort -- effectively choosing not to address the patent holdup problem in any meaningful way -- should be a basis for imposing antitrust liability on the SSO itself.  This would be a logical and desirable application of the Supreme Court’s 1982 Hydrolevel decision:
  an SSO incurs antitrust liability when it fails to employ procedures that are reasonably designed to prevent anticompetitive misuse of its processes and when it thereby affirmatively facilitates the creation and exercise of market power (thus harm to consumer welfare generally).


1.
The Patent Holdup Problem

The patent holdup phenomenon in connection with SSOs has been the subject of lively dialogue and intense debate over the course of the past decade -- most prominently in commentary upon the FTC’s Dell enforcement action in 1996,
 the FTC/DOJ hearings on competition and IP law and policy in 2002,
 a rich collection of briefs on appeal from the ALJ’s Initial Decision in the FTC’s pending Rambus proceeding,
 and an extensive array of articles in law journals.
  The problem arises from the interaction of (i) proliferating patents generally and (ii) proliferating needs for standards to enable interoperability among both competing and complementary products seeking to exploit new technologies. 
    The result is many situations where desired specifications for a proposed standard would infringe one or more issued (or pending) patents in the absence of licenses from the owners.
  And, when a standard implicates multiple undisclosed patent claims, the cumulative effect (from the resulting multiple royalty demands) can be severely exclusionary.  There appears to be a general consensus among SSOs on the desirability of disclosures about potential patent claims during standard-setting so that participants are properly informed when they vote on affected specifications.
  That consensus, however, evaporates on the question of how to ensure that meaningful and timely disclosures occur.


Many SSOs have promulgated policies that “encourage” patent disclosures in one manner or another.  Most SSOs refrain from expressly “requiring” disclosures to the extent, for example, of necessitating burdensome patent searches to ensure full knowledge of everything within a participant’s portfolio that might be asserted at a later time.  Few SSOs go so far as even encouraging disclosures of pending patent applications even though such applications might be more significant and more threatening to the “open” standard-setting objective than already issued patents.
  The result is that, while many patents do get disclosed during standard-setting, others surface months or years after a standard is adopted and widely employed when it is too late to choose an alternative technology.   And, where the patent owner actively participated in the standard-setting process, it is sometimes quite difficult to ascertain whether the owner (i) knew of the patent but deliberately withheld information about it during the process or (ii) failed to disclose the patent earlier as a result of “innocent” unawareness.


The Rambus proceeding highlights the inadequacy of typical SSO disclosure policies as well as the difficulty of fashioning effective rules for antitrust liability of patent owners who fail to disclose their claims during standard-setting. 
   An elaboration upon these points is beyond the intended scope of this paper but they are among the premises on which this paper rests.  Additional and related premises that are building blocks for proposals set forth in sections below are as follows:  (i) patent owners’ antitrust obligations to disclose -- or consequences for them in failing to disclose -- known or anticipated claims relating to a proposed standard should not depend on the adequacy or inadequacy of the applicable SSO’s written disclosure policy;
 (ii) SSOs should strengthen their patent disclosure policies to maximize disclosures in anticipation of antitrust rules as they evolve from the ultimate outcomes of the Rambus and other pending cases; and (iii) SSOs should embrace in a more comprehensive manner policies and procedures directed at preventing patent holdup conduct, as discussed in the remainder of this paper.


2.
Ex Ante vs. Ex Post RAND Licensing

As indicated above, SSOs’ adoption of more effective rules on claims disclosures during standard-setting is a good beginning to addressing the general patent holdup problem.  But, as also noted above, a generalized commitment to RAND licensing without ex ante (before voting on a final standard) disclosure of specific license terms is ineffectual.  There is wide room for disagreement between a patent owner and potential licensees over what both royalty and nonroyalty terms are “reasonable” as well as “nondiscriminatory” in any given standards situation.
  Indeed, a patent owner’s own perspective on RAND terms can be expected to be quite different at the ex ante stage -- when it may be competing with alternative technology offerings for the proposed standard -- than ex post (after the standard has been adopted with the owner’s technology and those alternatives are no longer viable).  In the latter case, adoption of the standard employing the owner’s proprietary solution locks implementers into that solution, thereby conferring on the patent owner a degree of market power beyond that inherent in the merits of its patent claim and enabling extraction of supracompetitive (thus anticompetitive) license terms.


Why should standard-setting participants be forced to vote on a standard the use of which will require a license to patented technology without knowing the actual royalty and other terms of that license?  Why should participants not be allowed to weigh those terms against the costs as well as other implications of alternative technologies while the standard is still under development?  What are the arguments in favor of uninformed decision-making, deliberate avoidance of informed competitive choice and deliberate creation of ex post market power to be exercised against the whole market?


The SSO community offers two responses to those questions, both of which are unavailing.  First, individuals who participate in standard-setting are, for the most part, engineers unschooled in business considerations and unequipped to address the costs and related competitive implications of their technical specification-writing exercises; burdening them with licensing issues would slow down the whole process.  But the corporate employers of these engineers should not be free to ignore serious anticompetitive effects that may arise from what the engineers fashion; sound antitrust policy should require the employers to take steps to prevent exclusionary outcomes.
  


Second, SSOs fret that “concerted” consideration of license terms during standard-setting would expose all participants to “buyer cartel” antitrust allegations.  This concern rests on a fundamentally erroneous understanding of current antitrust law.  Means are available to address licensing issues during standard-setting that both obviate antitrust concerns and avoid ex post anticompetitive holdup situations, thereby being demonstrably procompetitive in their net effects, as explained below.


3.
Buyer Cartels vs. Joint Purchasing Arrangements

There is no doubt that “naked” collusion among competing buyers to suppress sellers’ prices below competitive levels is illegal per se.
  On the other hand, carefully structured collaborations among competing buyers to achieve purchasing efficiencies have been approved under rule of reason standards in many contexts.
  For example, as recognized in the FTC/DOJ Antitrust Guidelines for Collaborations Among Competitors,  many “agreements jointly to purchase necessary inputs . . . do not raise antitrust concerns and indeed may be procompetitive.”
  The guidelines caution that there are situations where such agreements may create or facilitate the exercise of buyers’ market power or threaten to enable improper collusion among the participants in their capacities as sellers in downstream markets.
  It is, however, critical to distinguish between mere buyers’ power in a general sense and buyers’ “market” power in the monopsony or oligopsony sense of capacity anticompetitively to reduce market output; it is equally critical to avoid confusion between concerted buying actions that truly enable downstream collusion and those that do not create an appreciable risk of this kind.  


There is nothing “naked” or otherwise resembling cartel activity in the general idea of standard-setting participants’ consideration of -- or indeed even negotiation over -- proposed license terms for a patent on technology that may be written into a proposed standard.  Agreement on what to include in the standard is a necessary part of every standard-setting process; knowing the costs as well as technical implications of including proprietary technologies prior to agreeing on their inclusion (i) enhances the quality of decision-making, (ii) increases the prospects for achieving a procompetitive “open” standards outcome, and (iii) diminishes the risk of falling into an ex post exclusionary patent holdup outcome.  These benefits are cognizable efficiencies for antitrust analysis purposes, just as they would be in any bona fide product or technology development joint venture.
  Indeed, the essence of IT standard-setting in many contexts today is joint development of new technologies necessary to the creation and growth of new markets and the related necessity for interoperability among new products; collaborations on these development efforts -- including consideration of cost implications -- warrant the same generous rule of reason treatment as more conventional R&D or production joint ventures, as joint venture law has evolved since the Supreme Court’s BMI decision.


Two precedents involving standard-setting are often cited as highlighting serious antitrust risk if SSOs undertake the kind of activity suggested above; properly read, however, they in fact support the analysis in this paper.  First, Addamax Corp. v. Open Software Foundation
 concerned a consortium among UNIX computer vendors to develop specifications for a new industry-standard UNIX platform; the sponsors collectively chose one competing security software vendor over another for supply of a security component, and the disappointed bidder challenged the decision as the product of  a buyers’ cartel.  The District Court denied the defendants’ motion for summary judgment against the plaintiff’s rule of reason claim, finding triable issues of anticompetitive effect; but the Court dismissed the plaintiffs’ per se claims.
  And the First Circuit thereafter upheld the ultimate dismissal of the entire case, describing the consortium as a “venture . . . producing a new product” with “potential for a productive contribution to the economy . . . .”


Second, Sony Electronics, Inc. v. Soundview Technologies, Inc.
 concerned the aftermath of standard-setting by consumer electronics manufacturers to develop a standard for implementation of governmentally-directed V-chip technology in TVs.  Soundview alleged that the manufacturers conspired -- after the standard had been adopted -- to fix the price of licenses for a Soundview patent asserted to be necessary to implement the standard at 5¢ per TV.  At the outset of the suit, Sony moved to dismiss under Rule 12(b) on the ground that, even if such a conspiracy existed, it could not have caused “antitrust injury” because there was no anticompetitive effect.  The District Court denied the motion but only after extended discussion of the possibility of monopsony effects in the form of reduced innovation incentives from forced reduction of license fees below “market” levels.  In essence, the Court treated the claim as requiring rule of reason analysis including consideration of actual competitive effects.  Soundview was the party with the burden of proving some anticompetitive marketwide impact, to be assessed at the summary judgment rather than Rule 12(b) stage of the suit.


Those who rely on Addamax and Sony to argue that any concerted action regarding license terms during standard-standing unacceptably risks antitrust liability face a problem when they simultaneously endorse the status quo under which many SSOs have policies requiring RAND license terms on any patent covered by a final standard.  Specifically, if it is lawful for an SSO to insist on commitments to RAND terms during standard-setting, how does it then become unlawful for the same SSO to insist (also during the standard-setting process) on a clear explanation of what RAND will mean as applied to a particular patent being offered for a proposed standard under consideration?  How is it acceptable for an SSO to fix future royalties at a RAND level but not acceptable for the SSO even to inquire into actual terms, subjecting participants to one-sided individual license negotiations after the standard is in place and the patent holder has thereby acquired ex post market power?
  What is gained by forcing multiple individual negotiations when RAND requires uniform terms?  If RAND is a “meaningful” constraint on a patent holder’s licensing freedom, then we are only talking about whether and how antitrust law should treat different degrees of specificity; if it is not, then SSOs should abandon the pretense that RAND policies are effective in addressing the patent holdup problem.


The new “Standards Development Organization Advancement Act”
 should provide further comfort that there is no viable per se claim against ex ante consideration of license terms.  The Act confirms the application of the antitrust rule of reason for SSOs’ “standards development activity,” defined to include “actions relating to [an SSO’s] intellectual property policies.”
  The legislative history says this is “not intended to change or influence existing” IP policies, to “affect or influence new” IP policies or “alter application of existing antitrust laws” with respect to IP.
  On the other hand, it also states that such IP policies “are vitally important to ensuring a level playing field among all users of a standard that incorporates patented technology.”
  Most importantly, it endorses the idea of ex ante consideration of license terms:   

The legislation . . . seeks to encourage disclosure by intellectual property rights owners of relevant intellectual property rights and proposed licensing terms.  It further encourages discussion among intellectual property rights owners and other interested standards participants regarding the terms under which relevant intellectual property rights would be made available for use in conjunction with the standard or proposed standard.
  

In short, Congress has now recognized the desirability of addressing license issues during standard-setting and has now expressly encouraged SSOs to entertain mechanisms under which this can occur.


4.
Risk Assessment and Minimization

While believing the discussion up to this point definitively rebuts any suggestion of per se liability, I do not argue for any rule of per se legality.  We are instead within the domain of the antitrust rule of reason, and it requires (a) realistic appraisal of the risk of anticompetitive effects in any given standard-setting context; (b) employment of available safeguards to minimize any such effects; (c) recognition of the magnitude of procompetitive effects to be weighed in the balance; and (d) an ensuing determination to support SSOs’ carefully structured ex ante consideration of proposed license terms unburdened by uninformed fears of antitrust ghosts.


How much should we worry about monopsony power effects?  Since this is now widely recognized to be a problem only where buying power is sufficient in scale to enable coerced output reductions,
 the correct answer is “not too much.”  SSO participants may collectively be a large majority of the ultimate buyers of licenses for use of a given patent to comply with a given standard, but use of the patent for that purpose may be only one of numerous ways in which the owner can exploit its invention.  There is no reason to assume that these participants possess the power to coerce the owner into accepting less than competitive license terms.  In fact, if the patented technology is the only acceptable solution for the proposed standard, the owner can lawfully dictate the terms and thereby reap the monopoly rents that patent law allows (assuming patent validity).  But, if there are alternative solutions, “competitive” license terms are those that would emerge from an open and informed competitive bidding process; patent law provides no basis for allowing the owner to undermine a bidding procedure of that sort, thereby acquiring power to extract ex post rents exceeding what would be available on the merits of its invention in the ex ante market context.  


In any event, where is the threatened output reduction?  The open bidding process may well reduce license prices below levels obtainable in its absence.  The likely result will be more rather than fewer licenses, more competition and lower marginal costs of products enabled by the final standard, and thus in the end enhanced rather than reduced market output.
  What about Soundview’s argument regarding reduced incentives to innovate and thus an adverse innovation effect (reduced investment in innovation generally)?  Again, as long as the patent owner retains the right to enforce its patent claims and to decide whether to license them for use in the proposed standard, the owner retains the necessary incentive to innovate to the full extent intended by both patent and antitrust laws.  Improved standard-setting does not conflict with the fundamental goals of patent law, which is designed to benefit the public.
  Allowing a patent owner to circumvent competition from non-infringing alternative offerings means higher prices and reduced output in affected markets, a tradeoff rejected by the whole thrust of both patent and antitrust policy regimes.


How much should we worry about collusion in downstream markets?  The agencies have cautioned that joint buying can present this risk when the input involved represents a “significant” part of the total cost of products that the parties sell in competition with one another; competitors who thus know they bear the same input costs to that extent can more easily collude on their downstream prices.
  But the established benchmark for what is sufficient to trigger this concern is that the input in question represents at least 20% of total product cost.
  Royalties on patents incorporated in a standard are not likely ever to approach that percentage of the cost of participants’ compliant products, at least not when royalties are determined at the ex ante stage.  In any event, where patent owners are subject to a RAND commitment, the requirement of nondiscrimination means that each participant will ordinarily know what others pay for their licenses once it knows what it must pay for its own license.
  Collusion on downstream product pricing does not become more of a risk by disclosure of that cost prior to voting on a proposed standard than it is when disclosure occurs after the vote.  In short, ex ante consideration of license terms does not increase whatever collusion risk already accompanies otherwise lawful standard-setting under status quo conditions.


Balanced against the above-described slight risks of anticompetitive effect are substantial and important procompetitive benefits of allowing license terms to be considered during the standard-setting process.  These benefits include (i) enabling informed and efficient decision-making on choices of inputs into standard specifications with an eye on producing an “open” standard that all interested parties can readily employ without excessive cost on a level playing field; and (ii) avoiding ex post patent holdup conduct that can undercut the open standard objective, create and enable patent owners’ exercise of undue market power, and thereby raise prices and reduce output in affected markets.


While in most cases the procompetitive effects will so clearly outweigh anticompetitive risks as to obviate any real question of rule of reason legality, means are available to minimize or even eliminate altogether the risk side of the equation.  For example, one particularly conservative approach would be an SSO policy that encourages (without necessarily requiring) ex ante disclosure of proposed license terms but bars any concerted discussion of them during the standard-setting process.  Each participant can then decide on its own, in light of any disclosed license terms or of a patent owner’s refusal to make the disclosures that the policy invites, whether to vote in favor of adopting the owner’s technology.  Another possibility is 

allowing concerted discussion but under the supervision of an independent facilitator or counsel who controls the entire process with strict limits on the kinds of information that can be exchanged and with other rules to protect the legitimate interests of all parties involved.  

Still another option would be disclosure of proposed license terms accompanied by procedures under which a party can request an arbitration or nonbinding mediation to determine whether the proposed terms are consistent with RAND criteria.  Participants would be free (but not required) to consider the results of that process in their voting on whether to include patented technology in the specifications for the proposed standard.  One participant in the 2002 FTC/DOJ competition and IP policy hearings offered several similar suggestions including (i)  measuring proffered terms against independently developed “model” license terms; (ii) inquiring whether the patent owner would be willing, if its patent is approved for incorporation in the proposed standard, “to empower a neutral third-party agent to license the [patent] on the owner’s behalf on the basis of the model terms”; and (iii) calling for “multiple rounds of submissions in order to promote the most competitive submissions.”
  These approaches can be refined and others developed as SSOs gain experience in this area.


5.
SSOs’ Obligation to Address License Terms


The above analysis demonstrates that ex ante consideration of proposed license terms can occur without material risk of anticompetitive effect and an SSO’s failure to employ 

procedures allowing this consideration invites anticompetitive patent holdup outcomes.  These conclusions warrant fresh consideration of implications for the current IT standard-setting environment of the Supreme Court’s decision 22 years ago in American Society of Mechanical Engineers v. Hydrolevel Corp.
  The Court there established an SSO’s strict antitrust liability in circumstances where anticompetitive harm occurs as a result of the SSO’s failure to implement procedures aimed at preventing abuse of its processes.  As the Court there observed, “a standard-setting organization like ASME can be rife with opportunities for anticompetitive activity”; “a rule that imposes liability on the standard-setting organization -- which is best situated to prevent antitrust violations through abuse of its reputation -- is most faithful to the congressional intent that the private right of action deter antitrust violations.” 
 


The Court reaffirmed SSOs’ obligations six years later in Allied Tube & Conduit Corp. v. Indian Head, Inc.
  As observed at that time, standards have “a serious potential for anticompetitive harm” and, for that reason, “private standard-setting associations have traditionally been objects of antitrust scrutiny”; antitrust legality of standard-setting thus “depends upon the existence of safeguards sufficient to prevent the standard-setting process from being biased by members with economic interests in restraining competition”; and an “association cannot validate the anticompetitive activities of its members simply by adopting rules that fail to provide such safeguards.”


The Hydrolevel rule of “strict” liability for an SSO’s failure to employ safeguards against anticompetitive abuse may not survive the new Standards Development Organization Advancement Act and its assurance of rule-of-reason treatment for standards development activity generally.  But, even without strict liability, SSOs cannot prudently ignore the central teachings of Hydrolevel, Allied Tube and their progeny.  It is only a matter of time before victims of patent holdup conduct embrace these precedents to sue SSOs for their lack of adequate safeguards against actions by patent owners whose ex ante hiding-the-ball about intended license terms combined with ex post abusive enforcement conduct results in rule-of-reason antitrust violations.


In short, SSOs can no longer safely disregard the true dimensions of the patent holdup problem and fail to implement policies that can minimize its occurrence.  Such policies include both effective patent disclosure requirements and procedures under which participants can meaningfully consider the implications of proposed license terms.


The enforcement agencies have a critical role to play in encouraging SSOs to move in that direction.  In their upcoming joint report on the 2002 competition and IP policy hearings as well as through other means, the agencies can clear away misguided concerns over “buyers’ cartel” or “price-fixing” charges in connection with ex ante consideration of license terms; and they can provide guidance on desirable approaches to that end.  The FTC is especially well positioned to develop the law in this area.  As FTC Chairman Muris observed 21 years ago, “the Hydrolevel case dramatically illustrates [that] standard setting can be misused to exclude competitors unreasonably, injuring consumers”; the “Commission can pursue anticompetitive restraints as unfair methods of competition, using a rule of reason approach, or as unfair acts or practices under the Commission’s unfairness protocol, in each case weighing the benefits and costs of the challenged activity.”


Two decades ago, prominent and notorious examples of the misuse of standard-setting with anticompetitive effects included (a) a participant’s scheme to misinterpret association standards in a manner that falsely claimed a competitor’s product was not compliant with them
 and (b) a participant’s “vote stacking” to defeat a competitor’s request for approval of its product under the association’s code.
  Today, the most prominent and notorious example of misuse is patent owners’ manipulation of standard-setting processes to acquire market power that they could not otherwise obtain and that they then exercise anticompetitively to the detriment of the whole “open” standards objective.  It is not an unreasonable stretch of existing antitrust law to hold that an SSO incurs liability for allowing its forum to be the vehicle for anticompetitive harm, apart from the liability of the patent owner benefiting from it, where the SSO sponsors a standard-setting process that lacks procedures reasonably designed to avoid patent holdups.  Evolution of the law in this direction would materially benefit consumers in an era in which the results of standard-setting determine the vigor and quality of competition throughout large parts of the economy.
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� The JEDEC disclosure policy at issue in Rambus, which is very similar to the policy in place at many other SSOs, was the subject of conflicting testimony over its interpretation and intended application.  The ALJ found it to be “voluntary” rather than “mandatory” as well as ambiguous in critical respects.  See Initial Decision at findings 587-785, conclusions in III-13-c, III-B-d; see also Rambus Inc. v. Infineon Technologies AG, 318 F.3d 1081 (Fed. Cir. 2003).  Complaint Counsel’s Appeal Brief and JEDEC’s supporting Amicus Curiae Brief strongly and persuasively attack those findings; but, unless and until the proceeding concludes (after all appeals) with validation of the positions in those briefs, the Initial Decision in conjunction with the above-referenced Federal Circuit opinion construing the same policy will continue to place in great doubt the efficacy of many SSOs’ policies derived from ANSI’s umbrella guidance.  The second observation in the above text on the difficulty of fashioning effective liability rules in this area is addressed in the next footnote herein.


� In my view, the law should develop in this regard beyond the more limited perspective suggested by the Commission majority in the Dell action.  There the Commission expressly disclaimed any intent “to signal that there is a general disclosure duty”; the “limited and distinguishing feature” of that case was “VESA’s affirmative disclosure requirement” creating “an expectation by its members that each will act in good faith to identify and disclose” relevant patents, while other SSOs “may have different procedures that do not create such an expectation.”  Dell Computer Corp., 121 F.T.C. at 625.  But why should the law tolerate situations where an SSO’s failure to impose a clear disclosure duty exonerates participating patent owners from any liability for what could become deliberate deception (from nondisclosure) during standard-setting followed by anticompetitive patent holdup conduct?  Why should an anticompetitive outcome be reachable under the antitrust laws in circumstances where the patent owner violates a private body’s voluntarily adopted rule while the exact same anticompetitive outcome is beyond reach merely because the same or another private body chooses to ignore the whole problem?  In raising these questions, I recognize the difficulty in fashioning sound tenets of antitrust liability in this area that do not depend on the scope or clarity of an SSO’s policy.  But it is a difficulty to be overcome in some manner rather than just ignored in a way that allows SSOs to continue “business as usual” either with inadequate disclosure policies or indeed even hereafter choosing to abandon any policy or oversight role of any kind.
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