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I. Introduction

For over a century, antitrust law has concentrated on anticompetitive conduct by sellers.  In particular, it has focused on whether sellers had the power to harm competition and whether they employed practices that did so.  While it has not ignored buyer power or buyer behavior, it has given them distinctly less attention.  The extent of this disparity is evident in the leading antitrust treatises.



In 1993, Roger Blair and Jeffrey Harrison published a comprehensive review of anticompetitive conduct by buyers, including a “systematic treatment of the law and economics of monopsony.”
  Their treatise covered not only pure monopsony, “the structural condition of there being a single buyer of a well-specified good or service,”
 but also instances in which a dominant buyer or group of colluding buyers exercised monopsony power – the power to profitably depress the price of an input below the competitive level.  Blair and Harrison surveyed the relevant economic theory as well as all significant legal cases dealing with buyer behavior.
  Yet despite the scope of their project and the thoroughness of their work, their treatise was only 180 pages long.  


In contrast, the leading treatise on antitrust law, the multi-volume work begun by Phillip Areeda and Donald Turner and now continued by Herbert Hovenkamp and others, currently consists of more than twenty volumes, each one longer than the Blair and Harrison book.
  This difference in size represents, in rough measure, the difference in the attention antitrust has paid to buyers and sellers.


Is such a disparity warranted?  To answer that question, and numerous others, the American Antitrust Institute has organized a conference devoted to buyer power and buyer behavior under the antitrust laws.  This paper addresses one of the issues raised by that conference:  should exclusionary conduct by a buyer be subject to the same legal standards as exclusionary conduct by a seller?  To examine that issue, this paper looks at two categories of exclusionary conduct:  price discrimination and predatory pricing.  With respect to each category, it first identifies the legal rules that determine whether the conduct is illegal when used by a powerful seller to exclude competing sellers.  It then asks whether the same rules should apply when a powerful buyer employs similar conduct to exclude competing buyers.


A single Supreme Court opinion, Brooke Group v. Brown & Williamson,
 established the rules that govern both types of seller conduct.  In Brooke Group, the Court brought the Robinson-Patman Act more in line with the other antitrust laws by holding that price discrimination by a seller cannot violate the Robinson-Patman Act unless it meets the tests for predatory pricing under the Sherman Act.
  To ensure that predatory pricing cases brought under either statute promote consumer welfare, moreover, the Court made those tests quite strict.  In essence, Brooke Group specified a single objective – consumer welfare – and a single set of proof requirements for both forms of exclusionary conduct by a seller:  primary line price discrimination and predatory pricing.  The fundamental question for this paper is whether this objective and those requirements should be applied to comparable buyer conduct.


The remainder of this introduction describes the comparable buyer conduct:  buyer-induced price discrimination and predatory bidding.  It then summarizes the reasons why Brooke Group should not set the standards for either type of buyer behavior.  Parts II and III analyze the two categories of exclusionary conduct in more detail.
  

A.
Price Discrimination


The Robinson-Patman Act is the antitrust law that directly addresses price discrimination.
  Under this Act, a price discrimination is simply a difference in price.
   A difference in price can be exclusionary, however, if it is employed by a seller to eliminate a competing seller or if it is used by a buyer to disadvantage a competing buyer.  


A seller might use price discrimination as an exclusionary device when it has market power in one geographic area but faces a new entrant in another.  By charging supracompetitive prices in the first area, it can maximize profits there while accumulating funds to finance an attack on the challenger.  By cutting prices in the second market, it may be able to drive out the entrant and restore its ability to charge supracompetitive prices there.  If this geographic discrimination is likely to destroy or suppress the new competition, it will have caused what is called “primary line” injury – injury inflicted by a powerful seller on other sellers.
  


A buyer may also employ price discrimination as an exclusionary device.  In the ordinary Robinson-Patman scenario, however, the buyer itself does not engage in discrimination, paying (say) a high price to one input supplier and a lower price to a competing input supplier.  Instead, the buyer induces a supplier to engage in price discrimination by granting the buyer a lower price than it charges competing buyers.  The favored buyer can then utilize the resulting competitive advantage to take business from competing buyers and possibly even drive them out of business.  If the seller’s favoritism creates a significant risk of injury to the disfavored buyers, it causes what is called “secondary line” injury – injury to competing buyers, often induced by a powerful buyer.


Part II of this paper evaluates whether the legal rules for seller-initiated primary line discrimination should apply to buyer-induced secondary line discrimination.  Brooke Group laid down the rules for primary line discrimination.  In a major decision issued in 1993, the Supreme Court held that a claim of primary line discrimination under the Robinson-Patman Act is essentially the same as a claim of predatory pricing under Section 2 of the Sherman Act.
  In order to establish a primary line violation, therefore, a plaintiff must establish the elements of illegal predatory pricing.
  In other words, a plaintiff cannot simply show that a seller discriminated by charging a high price where it did not face competition and a low price where it did.  The plaintiff must also prove that the seller’s low price constituted predatory pricing.  In order to supply this proof, moreover, Brooke Group insisted that a predatory pricing plaintiff meet two demanding requirements:  it must show both below cost pricing and recoupment.
  The Court insisted on these requirements in order to reduce the risk that predatory pricing complaints would harm consumer welfare.


Should Brooke Group’s tests for predatory pricing or its consumer welfare objective apply to buyer-induced secondary line discrimination?  To make this question more manageable, this paper focuses on one form of secondary line discrimination:  discrimination that cannot be justified by differences in the seller’s costs of doing business with the favored and disfavored buyers.  Such unjustified discrimination – true “economic” discrimination – poses a more severe threat to consumer welfare, whether defined as economic efficiency or the well being of consumers in the relevant market, than cost-justified discrimination.
  It is non-cost-justified price discrimination, moreover, that is the core of the secondary line offense.
  


Should the core of the secondary line offense be evaluated in the same way as the primary line offense?  The answer appears to be no, for at least three reasons.
  


First, the offenses serve different purposes.  As currently interpreted, the ultimate aim of primary line enforcement is to promote consumer welfare. In Brooke Group, the Court redefined the primary line offense in order to ensure that primary line enforcement would advance, rather than retard, consumer welfare.  By insisting that primary line price discrimination requires proof of predatory pricing and that predatory pricing requires proof of both below-cost pricing and recoupment, the Court made it much harder for a primary line plaintiff to challenge a firm’s decision to lower prices to consumers.  


In contrast, the ultimate aim of the secondary line offense is to not to make consumers better off, but to protect small buyers.  As numerous cases have noted, Congress established the secondary line offense in order to prevent large retailers and wholesalers from gaining an unfair advantage over their smaller rivals.  Though consumers may benefit from such “unfair” competition, Congress did not make that a defense.   As a result, every appellate decision since Brooke Group has refused to apply Brooke Group’s consumer welfare standards to secondary line offenses.
  


Second, the two offenses require different amounts of power.  Under Brooke Group, in order to accomplish the primary line offense, a seller must be able to recoup its investment in predatory pricing.  After suppressing a rival, it must be able to raise prices high enough and long enough to recover the losses it incurred during its assault on the rival.  To do that, it must be able to elevate prices above the level that prevailed when the rival – when competition – remained.  And to do that, it must possess market power – the power profitably to raise prices above the competitive level.
  To be sure, to accomplish successful predation, a seller may not need single-firm market power.  It may be able to recover its investment in predatory pricing because its behavior strengthens the ability of a group of firms to engage in oligopoly pricing.  But unless a seller eventually attains either single-firm or shared market power, its below-cost pricing would not be either profitable or harmful to consumers.  


By contrast, to accomplish the core of the secondary line offense – to induce a price discrimination not justified by cost savings – a buyer need not possess the buyer-side equivalent of market power:  monopsony power.
  Indeed, simply exercising monopsony power would not produce a discrimination at all.  By curtailing the amount of an input it purchases, a monopsonist would tend to reduce the market price of the input.  It would not cause suppliers to charge the monopsonist less than they charge other buyers.  


To induce a discrimination in price, a buyer must use some form of bargaining power – some credible threat to withdraw existing business, or withhold new business, from a seller if it does not grant a discriminatory concession.  In some situations, to be sure, a buyer may need a dominant market position – a position that would give it monopsony power – to possess enough bargaining power to induce a non-cost-justified discrimination.  When sellers are highly competitive, for example, a buyer may need an overwhelming market share to coerce a discrimination that is not cost justified.  In many other settings, however, it does not appear that buyer needs the market share of a monopsonist to induce an unjustified discrimination.  When sellers have some market power, a substantial but non-dominant buyer may be able to obtain such a concession by threatening to move significant business from one seller to another.  To induce a secondary line violation, therefore, a buyer is likely to need considerably less power than a seller needs to commit illegal predatory pricing.  


Finally, the impact of the two offenses on consumer welfare may be very different.  After Brooke Group, a seller’s primary line price discrimination cannot violate the Robinson-Patman Act unless it poses a substantial threat to consumer welfare.  In contrast, non-cost-justified price discrimination induced by a buyer may or may not harm consumer welfare.  When a buyer extracts a concession from an oligopolistic seller, the concession will provide benefits to consumers, even if it is not cost justified, if the buyer passes it on.  In many situations, moreover, those benefits may outweigh whatever costs the discrimination imposes on consumers.  Indeed, it is quite possible that buyer-induced concessions are generally procompetitive – that a buyer’s exercise of “countervailing power” is usually good for consumers.  


There are exceptions, however.  In at least five settings, a non-cost-justified discrimination induced by a buyer may harm consumers.  First, it may curtail consumer choice if the large buyer uses its advantage to eliminate small firms that provide distinct services.  Second, it may lead to market power in the product market, or monopsony power in the input market, if so many smaller rivals are eliminated that concentration rises substantially.  Third, it may increase market power in the product market if the buyer is in a position to force suppliers to raise prices to smaller buyers.  Fourth, it may inflate the costs of distribution if it relaxes pressure on the buyer to become more efficient.  And fifth, by diminishing the profitability of input suppliers, it may curb their investment in the industry, forcing future consumers to pay higher prices or accept fewer options.  


In three broad respects, then, the primary line violation differs from the secondary line violation – in the ultimate purpose of the two offenses, in the power needed to accomplish them, and in their impact on consumer welfare.  Because of this last difference, moreover, even if the two offenses had the same purpose – even if the sole goal of the Robinson-Patman Act were to promote consumer welfare – secondary line discrimination induced by a buyer should not be subject to the same legal standards as primary line discrimination initiated by a seller.  

B.
Predatory Bidding

The parallels between predatory pricing by a seller and predatory pricing by a buyer – what this paper calls “predatory bidding” – are closer.  Both are typically analyzed under the Sherman Act, not the Robinson-Patman Act, and the fundamental purpose of prohibiting both is to promote consumer welfare, not protect small business.  


What exactly is predatory pricing by a buyer?  At first glance it might seem that a buyer engages in predatory pricing when it purchases a product at a discriminatory price and then resells it at a predatory price.  That, however, would be predatory pricing by a seller, not predatory pricing by a buyer.  It would still involve the sale or a product at an excessively low price.  If Wal*Mart, for example, were to induce a sweater manufacturer to give it a discriminatory concession, and then Wal*Mart resold the sweaters at a predatory price, Wal*Mart would be predating as a seller, not a buyer, even though its power as a buyer helped it lower its sales price.  


Predatory pricing by a buyer involves the purchase of a product at an excessively high price.  More precisely, predatory pricing by a buyer occurs when a buyer pays so much for an input that rival buyers cannot survive (or compete as vigorously) and, as a result, the predating buyer acquires monopsony power (or enlarges or preserves its existing monopsony power) – the power to profitably lower the price of the input below the competitive level.  To distinguish predatory pricing by a buyer from the predatory resale of a product by a buyer, this paper calls predatory pricing by a buyer “predatory bidding,” since it typically involves bidding up the market price of an input.


So defined, predatory bidding and predatory pricing are similar practices.  Both involve an initial period of aggressive competition – a departure from the short-run profit-maximizing price – in which the predating seller reduces the price of its product and the predating buyer raises its bids for an input.  If successful, moreover, both practices result in a period of noncompetitive pricing in which, unilaterally or jointly, the seller exercises market power and the buyer exercises monopsony power.  The question for this paper is whether the practices are so similar that the same legal standards ought to apply to both.  


Once again, Brooke Group established the standards that govern the seller’s practice.  Under Brooke Group, a plaintiff cannot show that a seller committed illegal predatory pricing unless it can prove that (1) the seller’s prices were “below an appropriate measure of [its] costs,”
 and (2) the seller “had a reasonable prospect [under the Robinson-Patman Act] or, under § 2 of the Sherman Act, a dangerous probability, of recouping its investment in below-cost prices.”
  After Brooke Group, in short, a plaintiff must show both below-cost pricing and recoupment.  


Applied to a predatory bidding case, these elements would require a plaintiff to establish, first of all, that a buyer engaged in the equivalent of below-cost pricing.  Since the buyer raised its costs rather than reduced its price, that would entail showing that the buyer bid so much for an input that its costs – the costs of the input plus all other costs included in the appropriate cost measure – exceeded the price at which the buyer sold the relevant product (the product made from the input).  If, for example, the appropriate measure of cost were marginal cost, the plaintiff would have to prove that the buyer’s bidding raised the marginal costs of producing the relevant product to a level that exceeded its sales price.  In a predatory bidding case, in short, the first Brooke Group element would require proof that the buyer sold the relevant product at a loss.  


The second Brooke Group element – recoupment – is more straightforward.  The plaintiff would simply have to show that the buyer was likely to recover the profit sacrifice it made during the period of predatory bidding.
  The profit sacrifice occasioned by predatory bidding consists of two components:  (1) the loss the buyer incurs by raising its costs (appropriately measured) above its sales price and (2) the additional profit sacrifice it makes by bidding more for the input than it would otherwise have bid.


Should the two Brooke Group requirements – losses and recoupment – be applied to a predatory bidding claim?  Because predatory pricing and predatory bidding are similar, parallel legal treatment might be appropriate.  Yet there are material distinctions between the practices, and until we learn more about predatory bidding, a more flexible approach seems preferable.  This approach would impose a single, general requirement on the plaintiff:  it would have to show that the defendant’s bidding was likely to injure consumer welfare.
   If a plaintiff can demonstrate probable harm to downstream consumers, it would not also have to establish losses and recoupment.  


This approach appears preferable because it is not clear that predatory bidding cases are as likely as predatory pricing cases to chill procompetitive behavior.  Brooke Group adopted strict standards for the predatory pricing offense because of the Court’s fear that unwarranted predatory pricing complaints would discourage price cutting.  Instead of allowing a plaintiff to establish predatory pricing by showing that the defendant’s behavior contravened the fundamental goal of antitrust law, consumer welfare, the Court imposed two more specific – and often more difficult to meet – requirements:  losses (below-cost pricing) and recoupment.  The Court imposed these requirements in order to reduce the chilling effect of predatory pricing cases on price competition. Predatory bidding cases, however, appear less likely to pose a threat to price competition.


First, predatory bidding cases, unlike predatory pricing cases, do not challenge price cutting.  Predatory pricing cases, by their very nature, attack a firm’s decision to lower prices.  An unwarranted predatory pricing case penalizes the precise conduct that antitrust law most tries to encourage:  reducing prices.  A predatory bidding case, in contrast, attacks a firm’s decision to increase prices, not lower them.  


Of course, an unwarranted predatory bidding case may chill procompetitive behavior.   A firm may bid more for an input not because it is acting strategically, expecting ultimately to gain monopsony power, but simply because it has temporary excess capacity and can make greater profits if it expands output.  By expanding output, moreover, the firm may increase total market output, which tends to lower prices to ultimate consumers.  An unjustified predatory bidding case, in short, may discourage desirable behavior.   Yet there is a distinction between the two offenses:  the link between predatory bidding and lower consumer prices is more remote and less definite than the connection between predatory pricing and lower consumer prices.  A predatory pricing complaint is a direct assault on a seller’s decision to lower prices.  


Second, predatory bidding has not been subject to as much analysis as predatory pricing.  Predatory pricing, as any antitrust expert knows, has generated an enormous literature.  Apart from a short discussion in Blair and Harrison, there appears to be no legal or economic commentary on predatory bidding.
  Brooke Group’s conclusion, therefore, that predatory pricing is “rarely tried, and even more rarely successful”
 cannot be supported to the same degree for predatory bidding as it can be for predatory pricing.  Moreover, this conclusion – that predatory pricing seldom actually harms consumers – was pivotal to the Court’s decision to impose stringent proof requirements on the offense.  The Court reasoned that if below-cost pricing rarely reduces consumer welfare, it should rarely be illegal.


Is predatory bidding “rarely tried, and even more rarely successful”?  It seems possible to answer the first part of the question with some confidence.  In the entire history of antitrust, there appear to be only three reported decisions in which predatory bidding was one of the practices challenged.
  Apparently, predatory bidding is rarely tried.


The more crucial question, however, is whether predatory bidding, once tried, is likely to be successful.  If it is – if attempts by buyers to bid up input prices to exclusionary levels are generally harmful to consumers – there is much less reason to place extra obstacles in the way of a plaintiff.  On this question, though, there is no hard evidence.  While scholars have studied predatory pricing cases to determine whether the practice actually harmed competition, there are no comparable studies of predatory bidding cases.  The opinions themselves, moreover, do not provide any clear answer.  In two of the three predatory bidding cases, the defendants’ tactics do appear to have harmed competition, but predatory bidding was only one of the tactics used, and the decisions do not try to separate its impact from the impact of the other practices.  


Because the empirical evidence is so limited, and because predatory bidding cases do not challenge price cutting, it seems inappropriate to subject predatory bidding cases to the proof requirements of Brooke Group.  If a plaintiff can show that a buyer’s effort to bid up input prices is likely to reduce consumer welfare, liability should follow.


Proving likely consumers harm would entail several steps.  The plaintiff would have to show, first of all, that the defendant raised the price that its rivals had to pay for a critical input.  Second, the plaintiff would have to prove that the rivals were injured to a sufficient degree that it is unlikely they would prevent the defendant from exercising monopsony power in the future.  Third, the plaintiff would have to show that the exercise of this power would probably not be undermined by new entrants.  Finally, the plaintiff would have to show that the resulting decline in input prices would tend to harm consumers more than the earlier increase in input prices tended to benefit them.  


If a plaintiff can establish all of these elements, its claim is not likely to be unfounded.  Absent evidence that predatory bidding complaints are usually invalid, it seems unnecessary to require a plaintiff to meet the more restrictive requirements of losses and recoupment.


A consumer injury requirement would play two roles in a predatory bidding case.  First, it would prevent a plaintiff from reaching aggressive bidding that was unlikely to harm consumers because it was unlikely to create monopsony power.  In addition, it would preclude liability in cases where the defendant would acquire monopsony power, but would exercise it in a way that benefits consumers.  Just as buyer-induced price discrimination may help consumers, predatory bidding could improve consumer welfare if it increased the buyer’s ability to obtain price cuts from oligopolistic sellers and the buyer passed on those concessions.  To be sure, that scenario seems unlikely:  the historical record indicates that big buyers facing oligopolistic suppliers commonly try to induce concessions with their existing bargaining power, not enlarge it through predatory bidding.  Yet if a defendant can make a credible argument that its bidding, though exclusionary, would actually increase consumer welfare, the plaintiff should have to rebut that claim.
  


Some may argue that a consumer injury requirement is out of place in a predatory bidding case.  The direct victims of predatory bidding are input suppliers, not consumers.  Moreover, successful predatory bidding always hurts input suppliers, while its impact on consumers may vary from substantial to insignificant.  If the defendant sells the relevant product in a broad competitive market, for example, the impact of its predatory bidding on ultimate consumers will be minimal.  


Despite this truth, there are two reasons for making impact on consumers the litmus test of the offense.  First, predatory bidding may sometimes benefit consumers, even when it hurts input suppliers, because the defendant uses its enhanced power to induce and pass on lower prices from input suppliers.  In those situations, the benefit to consumers should trump the adverse effect on input suppliers because consumer welfare has largely become – and in my view should be – the ultimate goal of antitrust enforcement.   


Some courts do indicate that the prime concern in a monopsony case is the exploitation of upstream suppliers, not the protection of downstream consumers.  In these cases, though, the practice at issue, if truly monopsonistic, was likely to have hurt consumers, not helped them.  The tendency of a monopsonistic practice, as explained below, is to harm consumers, even if the impact is small.  It would constitute a significant exception to the consumer orientation of current antitrust enforcement to prohibit buyers from wielding greater power against input suppliers even when the result would benefit consumers.  



The second reason to make consumer welfare the litmus test of the predatory bidding offense is that monopsony power generally hurts both consumers and input suppliers.  When the goal of predatory bidding is to exert monopsony power, rather than bargaining power, the likely effect is to reduce output in both the input market and the product market.  This will tend to lower prices in the input market and raise them in the product market.  When predatory bidding creates monopsony power, in short, consumer injury is typically linked to supplier injury, and protecting consumers will ordinarily protect suppliers as well.  


Because the impact of monopsony power on consumers may be minimal, however, consumer injury should not be interpreted to mean significant injury.  When an upstream monopsonist has no significant power in the downstream product market, its acquisition of monopsony power through predatory bidding may have no measurable effects on downstream consumers.  That, however, should not absolve the defendant.  The point of the consumer injury requirement is not to allow defendants to exploit input suppliers so long as they do not cause significant consumer injury.  Rather, its purpose is to protect input suppliers only when protecting them is likely to increase, rather than reduce, consumer welfare – the fundamental goal of antitrust law.  This purpose is served so long as the tendency of the defendant’s predatory bidding is to harm consumers.  The magnitude of the effect is secondary. 


In sum, neither secondary line price discrimination induced by a buyer nor predatory pricing by a buyer – “predatory bidding” – should be evaluated in the same way as similar anticompetitive behavior by a seller.  Since Brooke Group, the comparable seller offenses – primary line price discrimination and predatory pricing – have been treated as essentially the same practice, and the practice has been made more difficult to prove.  But Brooke Group’s standards of liability do not seem appropriate for buyer-driven exclusionary behavior, whether manifested through buyer-induced unjustified discrimination or predatory bidding.


The remainder of this paper supplies the legal and economic support for these conclusions.  Part II addresses price discrimination and Part III examines predatory bidding.  Part IV summarizes the entire paper.  

II. Price Discrimination

A seller may employ price discrimination to exclude a competing seller.  In the classic case, a seller charges high prices in a geographic market where it has monopoly power in order to maximize profits there and bankroll an exclusionary campaign in a second, more competitive market.  In the second market, the seller cuts prices in order to drive out or discipline a rival.  Under Brooke Group, the low prices in the second market do not violate the Robinson-Patman Act (or the Sherman Act) unless they are predatory.  To establish that, moreover, a plaintiff must show both that the low prices were below an appropriate measure of the seller’s costs, and that the seller had a reasonable prospect (under the Sherman Act, a dangerous probability) of recouping the profit sacrifice it made by cutting prices.


In Robinson-Patman terminology, this type of exclusionary behavior is called primary line discrimination.  A buyer may also employ price discrimination as an exclusionary tactic.  In the classic case, called secondary line discrimination, a buyer induces a supplier to grant a concession that it does not make available to competing buyers.  The favored buyer then uses this cost advantage as a competitive weapon against other buyers.  By lowering its own price, for example, the favored buyer can deprive its rivals of profits by forcing them to either lower their prices or give up sales.  The likelihood of consumer injury is greatest if the concession cannot be justified by reductions in the supplier’s costs.  


Should these two forms of price discrimination be subject to the same legal standards?  In particular, should primary line discrimination initiated by a seller be treated the same way as non-cost-justified secondary line discrimination induced by a buyer?  


As Part I indicated, there are three reasons why the two types of exclusionary behavior should be evaluated differently.  First, as the Robinson-Patman Act is currently interpreted, the ultimate purpose of prohibiting primary line discrimination is to promote consumer welfare.  In contrast, the primary purpose of banning secondary line discrimination is not to make consumers better off, but to protect competitors.  Second, the power that a seller needs to accomplish illegal primary line discrimination is different from the power a buyer needs to induce non-cost-justified secondary line discrimination.  Finally, the consumer welfare consequences of the two forms of exclusionary behavior are different.  The remainder of Part II explores each reason in more detail.

A.
Purpose of the Offense

Brooke Group not only established that primary line price discrimination cannot violate the Robinson-Patman Act unless it involves predatory pricing.  Brooke Group also made clear that the fundamental goal of primary line enforcement is consumer welfare.  The principal objective of secondary line enforcement, however, is distinct.  As numerous cases have recognized, Congress prohibited buyers from inducing (and sellers from granting) unjustified concessions not primarily to promote consumer welfare, but to protect small business.    


1.
Primary Line Discrimination


Throughout its opinion, the Brooke Group court used consumer welfare – not protection of small business – as the criterion for evaluating its own primary line precedent and for fashioning legal rules for the primary line offense.  In explaining why it would not follow its most recent primary line decision,
 for example, the Court noted that the “case has been criticized on the grounds that [its] low standards of competitive injury are at odds with the antitrust laws’ traditional concern for consumer welfare and price competition.”
  In justifying its insistence that a plaintiff show recoupment, even when the defendant had engaged in below-cost pricing (which the Court referred to as “predatory pricing”), the Court stated:  

Without [recoupment], predatory pricing produces lower aggregate prices in the market, and consumer welfare is enhanced.  Although unsuccessful predatory pricing may encourage some inefficient substitution toward the product being sold at less than its cost, unsuccessful predation is in general a boon to consumers.

The Court’s emphasis on consumers and consumer welfare led the Ninth Circuit, in its first primary line case after Brooke Group, to hold that “a primary-line plaintiff must demonstrate an injury flowing from an aspect of the defendant’s conduct injurious to consumer welfare . . . .”


2.
Secondary Line Discrimination


In contrast, both the legislative history of the Robinson-Patman Act and numerous court decisions – before and after Brooke Group – indicate that the primary purpose of prohibiting non-cost-justified secondary line discrimination is not to promote consumer welfare, but to protect small business.  Congress passed the Robinson-Patman Act largely to strengthen secondary line enforcement.  Reviewing the legislative history of the Act, Calvani and Breidenbach state:

It is quite clear that the underlying predicate of the Robinson-Patman Act was not consumer welfare.  Rather, the Act was protectionist legislation.

Likewise, the Supreme Court declared in Morton Salt:  

The legislative history of the Robinson-Patman Act makes it abundantly clear that Congress considered it to be an evil that a large buyer could secure a competitive advantage over a small buyer solely because of the large buyer’s quantity purchasing ability.


This concern with “competitive advantage,” rather than consumer welfare, led the Supreme Court to adopt what is called the “Morton Salt inference,” which essentially allows courts to infer competitive injury in secondary line cases from a substantial and sustained price differential.
  A plaintiff can buttress this inference with direct evidence of competitive injury:  proof that it lost sales or profits as a result of the discrimination.    But under the interpretation adopted in Morton Salt – an interpretation that views competitive injury as injury to competitors, not injury to consumers – a plaintiff need not show any impact on marketwide competition.
  


The Supreme Court has never wavered from Morton Salt in its secondary line cases.
  Though Brooke Group contains language suggesting that all Robinson-Patman enforcement, not just primary line enforcement, should promote the procompetitive goals of the other antitrust laws, Brooke Group was not a secondary line case and did not discuss the injury requirements in a secondary line case.
  The Court has used similar language before, moreover, without departing from Morton Salt in later decisions.
  For these reasons, and because the language and legislative history of the Robinson-Patman Act are so clear, every appellate decision since Brooke Group has ruled that Morton Salt is still the governing standard for secondary line violations.
  


One of these decisions, the First Circuit’s ruling in Coastal Fuels, contains an extensive and widely cited discussion of the issue.
  The Ninth Circuit’s opinion in Rebel Oil, however, sums up the key distinctions most succinctly:

It is clear that Congress intended the Robinson-Patman Act’s provisions to apply only to secondary-line cases, not primary-line cases.  The Robinson-Patman Act stands on an entirely different footing than the Sherman Act and Clayton Act.  While the framers of the Sherman and Clayton Acts intended to proscribe only conduct that threatens consumer welfare, the framers of the Robinson-Patman Amendments intended to punish perceived economic evils not necessarily threatening to consumer welfare per se.  Fairness and protection of secondary-line purchasers are the concerns of the Robinson-Patman Act, a conclusion that is confirmed by the language of the statute, legislative history and judicial precedent.  Accordingly, we have held that a secondary-line plaintiff can demonstrate antitrust injury if the price discrimination caused him to lose sales and profits; he need not demonstrate any injury to consumer welfare.


Both case law and legislative history indicate, therefore, that the fundamental purpose of prohibiting non-cost-justified secondary line price discrimination is not to promote consumer welfare, but to protect small firms from “unfair” competition.  This difference in purpose is one reason not to apply Brooke Group to the secondary line offense. 

B.
Power Requirements

A second reason is that the power requirements of the two offenses are different.  To commit a primary line violation, a seller must be able to exercise market power and frequently needs monopoly power.  To induce a non-cost-justified price discrimination, however, a buyer need not possess monopsony power.  Instead, to exact an unwarranted concession, a buyer must exert bargaining power, and in many situations it can do that without a dominant market share.  


1.
Primary Line Discrimination


Under Brooke Group, a seller cannot commit a primary line violation unless it both cuts prices below cost and is likely to recoup the profits it lost by price cutting.
  In order to achieve both goals, a seller would need market power and, in the typical case, monopoly power.  


A seller needs to attain market power in order to recoup its investment in predation.  When a seller engages in predatory pricing, it cuts prices below the current level with goal of eliminating, or at least suppressing, some of the competition that then exists.  To recover the profits it lost by dropping prices below the current level, the seller must later raise prices above that level.  Since that level was characterized by significant competition – the competition the seller was trying to suppress – the seller must be able to raise prices above that competitive level.
  To engage in successful predation, in short, the seller must be able to exercise market power.  


Brooke Group recognized that a seller could not satisfy the recoupment requirement unless it attained market power:

As we have observed on a prior occasion, “[i]n order to recoup their losses, [predators] must obtain enough market power to set higher than competitive prices, and then must sustain those prices long enough to earn in excess profits what they earlier gave up in below-cost prices.”


In many cases, moreover, it is likely that a seller would need not just market power but monopoly power – a substantial degree of market power.  That is because most courts use average variable cost as at least a presumptive measure of the cost level that a seller must pierce to satisfy Brooke Group’s first element.
  If a seller cannot engage in illegal predatory pricing unless it cuts price below average variable cost, it must often make a substantial profit sacrifice to predate.  For example, if the defendant was pricing above average total cost, it must drop prices below the current level, below average total cost and below its average variable costs.  When a seller has to make such a substantial profit sacrifice, the seller would need to attain monopoly power in order to recoup.  In Matsushita, the Court simply stated that a seller would have to earn monopoly profits to recover its investment in predation: 

For the investment to be rational, the [predator] must have a reasonable expectation of recovering, in the form of later monopoly profits, more than the losses suffered.


As the facts of Brooke Group illustrate, the market power – or monopoly power – that a seller must exercise in order to recoup need not be single-firm power.  A seller may be using predation, as Brown & Williamson was allegedly doing in Brooke Group, to protect the ability of a group of firms to charge supracompetitive prices.
  But even where predatory pricing is employed in the service of oligopoly pricing, the predator must be able, if it wants to recoup its lost profits, to exercise market power.  In the oligopoly setting, this exercise of market power is simply dependent upon the cooperation of other sellers.  


In short, to engage in illegal primary line price discrimination, a seller must be able to exercise at least market power and frequently monopoly power, either by itself or in conjunction with other firms.  


2.
Secondary Line Discrimination

In contrast, to induce the core of a secondary line violation, a buyer need not possess monopsony power.  In fact, a monopsonist that simply exercised monopsony power in the textbook fashion would not cause suppliers to discriminate in its favor.  It would cause them to reduce prices market wide.  To obtain a discriminatory and non-cost-justified concession from a seller, a buyer must use bargaining power.  The amount required depends on a variety of factors, including the competitiveness of the sellers.  When sellers are intensely competitive – when they are essentially pricing at marginal cost – a buyer may need a very large market share to force them to discriminate against its rivals.  But when the selling tier is imperfectly competitive – when it is oligopolistic or monopolistically competitive – a buyer with a substantial but non-dominant market position may be able to induce an unjustified concession simply by playing off the sellers against one another.  



a.
Monopsony Power

Monopsony power is the power to profitably reduce the price of an input below the competitive level.
  In the textbook model, a firm that is the sole, or nearly the sole, purchaser of an input exercises monopsony power by reducing the quantity of the input it purchases.  It has an incentive to do so because, in the standard model, the suppliers of the input are a competitive industry with an upward-sloping supply curve and the price of the input is therefore directly related to the quantity sold.  By reducing its purchases, the monopsonist causes the suppliers to charge less.  As any standard textbook demonstrates, the monopsonist will maximize its profits by purchasing less than the competitive quantity and paying less than the competitive price.


A firm with monopsony power – a firm with, for example, an 80% share of purchases in a properly defined market, protected by barriers to entry and expansion – may well be able to induce input suppliers to not just reduce price, but give the monopsonist a better price than its much smaller rivals.  To obtain such a discriminatory concession, however, the monopsonist must do more than simply cut back the quantity it purchases.   In the usual case, reducing purchase quantity simply reduces the market price – a price available to the monopsonist’s smaller rivals as well as itself.
 


For this reason, the standard monopsony model is not appropriate for a secondary line Robinson-Patman case.  The issue in such a case is not whether a buyer has managed to reduce the market price of an input – the issue the monopsony model addresses – but whether a buyer has been able to obtain a discriminatory and non-cost-justified price.  To induce such a concession, the buyer needs to exercise bargaining power.



b.
Bargaining Power 


Bargaining power is the power to obtain a concession from another party by threatening to impose a cost, or withdraw a benefit, if the party does not grant the concession.  In the context of a secondary line violation, a buyer might attempt to use bargaining power to obtain a discriminatory price by threatening to remove business from a supplier unless it grants the discrimination.  Or it might threaten not to bring additional business to a supplier unless the favoritism is forthcoming.  In either instance – whether the buyer threatens to withdraw existing business or withhold new business – the buyer’s power rests on its ability to make a credible threat – a credible “take-it-or-leave-it offer.”


A buyer’s ability to make credible threats depends on many factors.
   One of the most important is the seller’s market power.  If the sellers of an input have no market power – if the input supply market is perfectly competitive – then it is quite difficult for a buyer, even a large buyer, to induce any of them to grant a price cut that is not cost justified.  Indeed, according to the standard view, a perfectly competitive seller would never engage in non-cost-justified price discrimination (i.e., economic price discrimination) because the seller would have to sacrifice profits to do so.
  Thus, two leading industrial organization textbooks declare that a seller cannot practice profitable price discrimination unless it possesses market power.


In a recent paper, John Peterman contends that the standard view is incorrect.  In one circumstance, he argues, a dominant buyer can induce even perfectly competitive sellers to engage in non-cost-justified price discrimination.  To accomplish this feat, the buyer has to be so large that it purchases more from each seller than all the fringe buyers together purchase from that seller.  But in that circumstance, if the dominant buyer threatens to cut off all purchases from every seller unless the seller charges the fringe a higher price, all the sellers may find it profitable to accede to the dominant buyer’s demand.  Each seller may gain more from selling to the dominant buyer at the price it demands, and the fringe at a higher price, than from selling only to the fringe.


Such situations may be highly unusual.  Indeed, Peterman states:  “I know of no actual case that fits the model.”
  In most instances, therefore, a buyer may not be able to induce an unjustified concession from intensely competitive sellers.  Instead, to induce such a concession, the sellers must ordinarily be exercising market power.  But where sellers are pricing above marginal cost, buyers without monopsony power may be in a position to secure discriminatory and non-cost-justified price cuts by exerting bargaining power.


Sellers pricing above marginal cost are vulnerable to the exercise of bargaining power.  Since they can reduce price to some degree and still make supracompetitive margins, they have a powerful incentive to shave prices to a buyer who can make a credible threat to remove business unless the seller makes the concession.  So long as the buyer does not demand a price cut that completely wipes out the seller’s margin, the seller will still make some profits on the buyer’s business if it grants the concession.  If it refuses the concession, however, and the buyer carries out the threat, the seller will lose all its profits on that block of business.  


A similar incentive applies when a buyer offers to bring new business to a seller pricing above marginal cost.  If the buyer will only supply that business if the seller reduces price on that business, the seller once again has a clear incentive to make the concession.  So long as the reduced price is still above the seller’s marginal costs, the seller can make profits on that business only if it accepts the buyer’s terms.  


In these circumstances, the seller’s incentive is so clear that even a small buyer – a buyer that could not possibly exert monopsony power – may be able to extract an unjustified concession from a seller with market power – even a seller with monopoly power – if the buyer can make a credible threat that the seller will make no profits on the business in question unless it grants the concession.  In a recent presentation (in which he abbreviated a take-it-or-leave-it offer as a “Tioli” offer), Professor Salop illustrated this phenomenon with an example:  

Example:  Small buyer makes a credible Tioli offer to the monopolist

--- “I’ll pay you your variable costs plus 5%.  Tioli.” 

--- Given a “credible” Tioli offer above variable cost, even a monopolist has an incentive to accept the deal


Professors Scherer and Ross, in their extensive analysis of a buyer’s ability to exercise “countervailing power” against sellers, also recognize that sellers pricing above marginal cost have an incentive to make discriminatory price cuts if they would otherwise lose the buyer’s business.  The authors note that this incentive is especially likely to produce a concession when the sellers are oligopolists, they have excess capacity, and the amount of business at stake is substantial:    

[O]ligopolists are prone to cut prices in order to land an unusually large order, especially when they have excess capacity.  Large buyers can exploit this weakness by concentrating their orders into big lumps, dangling the temptation before each seller, and encouraging a break from the established price structure.
 


Scherer and Ross also recognize that large buyers can obtain discriminatory and non-cost-justified concessions simply by exercising bargaining power – by playing one seller off against another.  Scherer and Ross state:  


Large buyers . . . play one seller off against the others to elicit price concessions. . . .[i]f the concessions are exacted not because of cost differences, but because the large buyer has bargaining leverage that smaller buyers lack, the large buyer may . . . retain a persistent advantage over its less powerful rivals.


In both of these statements, Scherer and Ross refer to “large” buyers, not just any buyer.  Does this mean that in practice, only “large” buyers can issue the necessary credible threats?  Does a buyer have to be a monopsonist to level a credible threat that it will withdraw or withhold business unless it receives a concession unjustified by cost savings?  


A complete answer to this question would be complex.  The ability of a buyer to induce an unjustified concession depends on numerous factors – factors that relate to both its position and the position of the seller it is bargaining with.  A seller’s willingness to grant a concession, for example, depends on its excess capacity, the differentiation of its product, its ability to keep concessions secret, and the willingness of competing sellers to offer concession.  As this last factor indicates, the power of a buyer depends in significant part on the strength of coordination among sellers – their tendency to break ranks – and that topic is the subject of a large literature, a literature that is too extensive to review here. 
  


It is possible, however, to look at actual instances of unjustified concessions and ask whether the buyers that induced them had monopsony power.  In many instances, according to the literature, buyers have obtained discriminatory and non-cost-justified prices without possessing the market position of a monopsonist.  That is, the buyers had neither a very large share of purchases nor a dominant share (a share much larger than the share of the next largest buyer).  Instead, in all of the instances described below, buyers induced non-cost-based concessions even though they competed with other substantial buyers.
 


Scherer and Ross report that the Ford Motor Company enjoyed a significant, persistent and unjustified advantage over independent wholesalers in the purchase of replacement spark plugs. 
  Ford did not appear to be a monopsonist, however.  As a purchaser of spark plugs, it competed with General Motors, Chrysler and other automakers.  


Scherer and Ross also point to the “retail trades” as an entire sector of the economy where large buyers are likely to be in a position to obtain “a concession unrelated to cost.”
  They attribute the buyers’ ability to obtain these concessions, moreover, not to monopsony power, but bargaining power.  They state:  “As buyers, the large food and drug chains, discount outlets, and mail order houses can engage in all the bargaining tactics discussed earlier.”
  


As Scherer and Ross signal by their use of the plural, several buyers in each retail channel – several large food and drug chains, for example – were in a position to induce unjustified concessions.  In other words, Scherer & Ross found that large retailers have the bargaining power to obtain concessions “unrelated to cost” even though they do not occupy the market position of a single-firm monopsonist.


This finding suggests that Wal*Mart, now the nation’s largest retailer of food and groceries and the world’s biggest firm, could induce a non-cost-justified discrimination from a grocery manufacturer, even though it is not a monopsonist.  In buying grocery items, Wal*Mart competes with national chains like Kroger, Safeway and Albertson’s, national wholesalers like SuperValu, regional chains and wholesalers, and, to some extent, warehouse clubs like Costco.


Professor Porter reached the same conclusion as Scherer & Ross when he examined one specific retail segment:  the retail sale of ready-to-wear clothing.  In this industry, large department store and clothing store chains had apparently forced the manufacturers to grant non-cost-justified concessions because “pressure” from the chains had depressed the manufacturers’ margins.
  Porter does not suggest, though, that any of the chains possessed monopsony power.  To the contrary, he includes this example in his discussion of the “Bargaining Power of Buyers.”
  


John Peterman’s recent paper provides a particularly detailed and striking example.  In this paper, a comprehensive review of the evidence in Morton Salt,
 Peterman concluded that the quantity discounts at issue were generally cost justified.
  He identified a few exceptions, however:  a handful of large wholesalers received the discounts even though they neither purchased the required quantities nor provided compensating cost savings.   Peterman did not attribute their non-cost-justified concessions to monopsony power.  To the contrary, he found that no buyer of table salt, retailer or wholesaler, in any geographic region, had a dominant share of purchases.  He concluded that the favored wholesalers induced their unjustified discounts through “bargaining behavior,” including “threats to shift large purchase volumes away from particular purchasers.”


This evidence from Scherer and Ross, Porter, and Peterman accords with my own experience working on nonpublic merger and Robinson-Patman investigations at the Federal Trade Commission.  In many of these investigations, the evidence suggested that non-cost-justified concessions had been induced by buyers without dominant market positions.  

C.
Consumer Welfare Consequences

The third difference between primary line and secondary line violations is related to the first two.  Because the two offenses differ in their fundamental objectives and power requirements, it is not surprising that their effects on consumer welfare often diverge substantially.  


1.
Primary Line Discrimination

If a seller violates the standards laid down in Brooke Group, its behavior is likely to harm consumers.  Under Brooke Group, a seller cannot engage in illegal primary line discrimination unless it both prices below cost and is likely to recoup the profits it lost by price cutting.
  These twin requirements – below-cost pricing and recoupment – create the prospect that the seller’s behavior will injure consumers.  The recoupment requirement is particularly important.  Without recoupment, the Court stated, below-cost pricing is generally a “boon to consumers.”
  With it – with the probability that the seller will charge its customers so much for so long that it will more than make up for its below-cost pricing – consumers are likely to be harmed.


2.
Secondary Line Discrimination

In contrast, when a large buyer induces a secondary line violation – a preferential price that is not cost justified and threatens to harm smaller buyers – the impact on consumers may be either positive or negative.


Consumers may benefit when a substantial buyer induces a discriminatory price from oligopolistic sellers, even if the discrimination is not cost justified.  In one setting, the concession from one seller touches off a price war with other sellers, as additional buyers find out about the concession, demand similar treatment, and the concession spreads to other sellers and other buyers.  Eventually, the entire oligopolistic price structure collapses, benefiting both consumers and smaller buyers.


In a second setting, the consequences of non-cost-justified discrimination are not so wholly salutary, since the discriminatory concession never spreads to smaller buyers.  Instead, one or a few large buyers retain a significant and non-cost-justified advantage over their smaller competitors.  Even in this circumstance, however, consumers may benefit, if the favored buyers pass on their concessions.  The favored buyers may do so to gain market share, and thereby reduce costs, or because competition among them forces them to do so.  But in either case, consumers who patronize the favored firms receive lower prices.  


In this setting, though, persistent, non-cost-justified discrimination may also have negative effects, as described in the scenarios that follow.  Here, however, the benefits of lower prices from the favored firms outweigh those negative effects.  In other words, consumers as a whole prefer to receive lower prices from the favored firms, even if that means that fewer disfavored firms survive and the opportunity to purchase their distinctive services or selection is reduced.  


How often does unjustified discrimination benefit consumers as a whole, even when disfavored buyers are injured?  There appears to be little systematic analysis of the issue.  In what appears to be the most recent and comprehensive review of the evidence, published in 1990, Scherer & Ross offer a highly tentative conclusion: 

By bringing their bargaining power to bear, strong buyers are in at least some cases able to restrain the price-raising proclivities of oligopolistic sellers.  If the buyers in turn face significant competition as resellers, consumers benefit.

In a portion of “at least some cases,” in short, “consumers benefit.”


Another source of evidence, less tentative but more impressionistic, is the widespread criticism of the Robinson-Patman Act.
  In part, this criticism simply reflects the Act’s notorious tendency to discourage sellers from granting cost-justified concessions to large buyers.
 Since cost-justified concessions are more likely to benefit consumers than concessions unrelated to cost savings, this objection, though valid, does not address non-cost-justified discrimination.  In part, though, the widespread criticism of the Act also reflects the view that unjustified concessions induced by large buyers frequently benefit consumers as a whole.  This view deserves weight.  It also accords with my own experience at the FTC.  In most of the investigations where I saw evidence that buyers had induced unjustified concessions, the evidence also suggested that most of the concessions had been passed on and that consumers as a whole had probably benefited.


In a few investigations, however, persistent, unjustified discrimination induced by large buyers appeared to pose a significant threat to consumer welfare.  That threat can arise in at least five settings.  


First, substantial, persistent and non-cost-justified discrimination can allow favored buyers to take business or profits from the disfavored buyers, reducing their number or vigor and depriving consumers of the convenient locations, distinctive services, superior selection, or other attractive features they would have offered.  Consumers who value those characteristics may lose more than other consumers gain from the lower prices (or other enhanced offerings) they receive from the favored firms.  By restricting the array of options in the marketplace, in short, non-cost-justified discrimination can cause net consumer harm.


This harm can occur even though the market seems to indicate that consumers as a whole preferred the lower prices of the favored firms to the superior services of the disfavored firms.  After all, the favored firms were able to take business from the disfavored firms – shrinking their presence and reducing their ability to provide distinctive services – only because consumers who had patronized the disfavored firms shifted to the favored firms.  This shift of business is not, however, a reliable indicator of consumer preferences because consumers who frequented the disfavored firms faced a collective action problem, a type of multi-person prisoners dilemma that can cause consumers, acting unilaterally, to behave differently from the way they would behave if they could act collectively.
  Thus, a large buyer may hurt consumers as a whole by using its non-cost-justified advantage to shrink the number, size or variety of smaller rivals, even though it accomplishes this shift by offering lower prices.
 


Second, a lower price induced by a large buyer may actually lead to higher consumer prices if the large buyer uses its unjustified advantage to gain so much market share that it acquires market power as a seller.  It can then raise prices to consumers, and its unjustified advantage may serve as an effective barrier to both entry and expansion.  The same result can occur if several buyers exact unjustified concessions and use them to acquire shared market power.  In short, secondary line violations may produce higher prices if they increase concentration in product markets and enable the favored buyers to exercise market power, either individually or collectively.
  


In the second setting, like the first, there is a tradeoff.  Many consumers benefit during the period the favored buyers are aggressively seeking market share, since the favored buyers gain share by passing on their concessions as lower prices, higher quality or better service.  In the second setting, unlike the first, the favored buyers ultimately raise prices.  Consumers are hurt overall because those higher prices outweigh the earlier benefits.  


How often does this second situation arise?  The answer is unclear.  On the one hand, it seems more likely that large buyers can gain market power by passing on their unjustified advantages than sellers can gain market power through predatory pricing.  Predatory pricing, as currently interpreted, requires below-cost pricing.  Passing on an unjustified advantage does not.  On the other hand, there appears to be no evidence that this problem has ever arisen.  Despite the growing attention to powerful buyers, no one seems to have documented a case in which one or more large buyers induced a concession, used that concession to gain market share, and then raised prices to consumers.  


In the third setting, buyer-induced non-cost-justified discrimination also results in higher prices to consumers.  In this setting, however, prices to consumers increase because a powerful buyer induces sellers to discriminate not by lowering their prices to itself, but by raising them to other buyers.  By forcing up its rivals’ costs, the favored buyer can, in the presence of entry barriers, acquire market power as a seller and raise its own prices.  Unlike the second scenario, moreover, the adverse consequences for consumers are immediate.  As soon as it raises its rivals’ costs, the favored buyer can increase its own prices.


The raising rivals’ costs model is not, of course, unique to secondary line Robinson-Patman violations.  Developed by Professors Krattenmaker and Salop, it has been applied in many contexts. 
  Thus, to determine the likelihood that a buyer could acquire market power by forcing suppliers to raise the costs of its rivals more than its own, it would be necessary to review the literature on the raising rivals’ costs model – a project beyond the scope of this paper.  One piece of empirical evidence, however, has already been noted:  Peterman was not aware of a case in which a buyer was able to induce atomistically competitive sellers to raise its rivals’ costs.  Since relatively few markets are atomistically competitive, the more important empirical question is how often this scenario applies to other seller market structures.  


Fourth, buyer-induced discrimination may harm consumers by allowing the favored buyer to become less efficient.  Because an unjustified concession confers a competitive advantage on the favored buyer, it can use that concession in a variety of ways – to reap higher profits, to gain market share, or to allow its own costs to rise.  When it lets its own costs rise, it reduces economic efficiency, since it is wasting resources.  The inflated costs also hurt consumers if they impede the firm’s ability to compete in the future, making it less innovative or less responsive to changing consumer tastes.  


How frequently do favored buyers use concessions to cushion their own sluggishness?  Once again, there appears to be no systematic study of the issue.  One instance, however, has been documented.  In his influential study of The Great Atlantic and Pacific Tea Company, Adelman found that most of the concessions the company obtained were cost justified.  Some were not, however, and Adelman concluded they were anticompetitive because they enabled the company to insulate itself from its own inefficiency: 

[P]ressure on the pocket-book nerve, which should have shaken A&P out of its lethargy, was dulled; the company was anesthetized by the concessions made to it . . . Hence, if our criterion for public policy is the promotion of competition to increase output and lower prices, then our public policy should largely condemn the discriminations in favor of A&P.


Finally, unjustified discrimination induced by large buyers may harm consumer welfare by reducing the profitability of suppliers and causing them to invest less in their business.  When a substantial buyer extracts a non-cost-justified concession from a supplier, the concession will reduce the supplier’s profit margin on sales to that buyer.  If the buyer then does not provide enough increased business to make up for the margin decline, the supplier’s overall profitability will fall.  That, in turn, may reduce future investment in the industry.  


The impact of unjustified discrimination on supplier profitability depends on a number of factors, including, perhaps most importantly, whether the favored buyers pass on the bulk of their concessions and market output rises.  If it rises enough, the profitability of suppliers may also increase, despite the concession.  If, however, the favored buyers pass on relatively little of their concessions, or if the concessions are large relative to the output increase, the profitability of suppliers may fall.  


If supplier profitability declines, the profitability of investing in the industry may decline as well, and future investment may be curtailed.  That would most clearly harm consumers if the suppliers had not been making excess profits prior to the unjustified discrimination.  In that case, future investment may be below what competition would have provided and consumers may eventually pay higher prices or have fewer choices.  


To illustrate these consequences, suppose that the book publishing industry – in particular, the segment that produces hardcover and paperback books for sale to bookstores and other outlets – is monopolistically competitive.  That is, its products are differentiated (no individual book title is identical to any other), but entry is easy and there are numerous firms.  In such a market structure, each firm would have market power (because of the differentiation of its titles), but its profits would not exceed the competitive level (because of the ease of entry).
  In these circumstances, the major bookstore chains may be able to induce substantial non-cost-justified concessions by playing the publishers off again each other.  Yet if the concessions do not stimulate a compensating increase in output, industry profits would fall below the competitive level, forcing some publishers to exit or produce fewer titles.  The ultimate result for consumers would be a reduction in the array of books available.  

III. Predatory Bidding

To be completed.  

IV. Conclusion

To be completed.
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� 	15 U.S.C. § 2.  The Court stated that “it has become evident that primary-line competitive injury under the Robinson-Patman Act is of the same general character as the injury inflicted by predatory pricing schemes actionable under § 2 of the Sherman Act.”  509 U.S. at 221.  The Court recognized that the injury tests under the two statutes are different:  the Sherman Act requires a dangerous probability of monopolization, while the Robinson-Patman Act simply requires a reasonable possibility of injury to competition.  Nevertheless, the Court observed that “whatever additional flexibility the Robinson-Patman Act standard may imply, the essence of the claim under either statute is the same:  A business rival has priced its products in an unfair manner with an object to eliminate or retard competition and thereby gain and exercise control over prices in the relevant market.”  Id. at 222.  





�	 The Court declared that “whether the claim alleges predatory pricing under § 2 of the Sherman Act or primary-line price discrimination under the Robinson-Patman Act,” the “prerequisites to recovery remain the same.”  Id.  





� 	See notes 22-23 infra.





� 	The antitrust community continues to debate the meaning of consumer welfare.  One view, espoused by Robert Bork, is that consumer welfare means economic efficiency.  The principal opposing view, originally articulated by Robert Lande and now adopted by many leading law professors, is that consumer welfare refers to the well being of consumers in the relevant market.  Under this view, the ultimate purpose of the antitrust laws is not to squeeze as much total wealth as possible from the country’s limited resources, but to protect consumers in the relevant market from exploitation.  





	Today, most courts seem to agree that the ultimate aim of the antitrust laws – other than the Robinson-Patman Act – is to promote consumer welfare.  While the typical decision does not address the issue, and many others simply repeat the familiar principle that the purpose of antitrust is to protect “competition, not competitors,” a substantial number of cases state that the purpose of antitrust law is to promote consumer welfare, or that a practice violates the antitrust laws only if it harms consumers.  This consumer orientation has generated little or no dissent in the last twenty years.  It seems fair to say, therefore, that courts today tend to view “competition” as a process for advancing consumer interests.  Ultimately, then, a practice is “procompetitive” if it benefits consumers and it is “anticompetitive” if it reduces consumer welfare.  





	Like the commentators, the courts have not reached a consensus of the meaning of consumer welfare.  Most, however, appear to use Lande’s definition rather than Bork’s.  Brooke Group, for example, largely equated consumer welfare with the level of prices in the relevant market, not economic efficiency.  For a review of the debate over consumer welfare and recent decisions on the goals of the antitrust laws,  see J. Kirkwood, Consumers, Economics, and Antitrust, in JOHN B. KIRKWOOD, ed., ANTITRUST LAW AND ECONOMICS, 21 RES. L. & ECON. 1, 4-7 & 28-35 (2004).  This paper, like a growing number of cases, adopts Lande’s concept of consumer welfare. 





� 	In Morton Salt, one of the earliest and most important decisions interpreting the Robinson-Patman Act, the Supreme Court declared that the Act reflects an “avowed purpose . . . to protect competition from all price differentials except those based in full on cost savings.”  FTC v. Morton Salt Co., 334 U.S. 37, 44 (1948).  These two elements – the presence of price discrimination and the absence of cost justification – constitute the core of the secondary line offense.


 


� 	In addition to the reasons discussed in text, primary line price discrimination (predatory pricing) differs in character from buyer-induced secondary line discrimination.  Predatory pricing is strategic behavior:  it involves a sacrifice of short-term profits in the expectation of long-run gain, a gain dependent on a reduction in competition.  Buyer-induced price discrimination, in contrast, provides an immediate gain the buyer, a gain not dependent on a change in the strength of competition.  In terms of the nature of the practices, predatory pricing is more similar to predatory bidding, discussed below.





� 	While Congress did not create a general consumer welfare defense in the Robinson-Patman Act, it did establish a meeting competition defense.  In many instances, that defense will insulate from liability discriminations that benefit consumers.  The Supreme Court has recognized the procompetitive role of the meeting competition defense, characterizing it as perhaps “the primary means of reconciling the Robinson-Patman Act with the more general purposes of the antitrust laws of encouraging competition between sellers.”  Great Atlantic & Pacific Tea Co., Inc. v. FTC, 440 U.S. 69, 83 (1979).





	The meeting competition defense is not, however, the equivalent of a consumer welfare defense.  In some instances, the requirements of the defense may not be met even though the discrimination in fact benefits consumers.  At other times, the defense may be satisfied when the discrimination actually harms consumers.  For an analysis of the requirements of the meeting competition defense, see J. Kirkwood & S. Woods, Robinson-Patman Enforcement at the FTC:  Promoting a Level Playing Field while Protecting Consumers, 7 TRADE REG. REP. (CCH) ¶ 50,151 (1995).





	The Robinson-Patman Act also contains a cost justification defense.  Like the meeting competition defense, the cost justification defense makes the Act less protectionist.  The defense has not been a major force for consumer welfare, however, because it is very difficult to satisfy.  Sellers cannot rely on the defense to shield cost-justified discriminations.  See id.  





� 	Usually, the seller must possess not just market power but monopoly power – a large degree of market power.  A large degree of market power is often needed to satisfy the Brooke Group requirements for illegal predation.  Under Brooke Group, a predator must often make a substantial profit sacrifice, cutting prices not only below the level that otherwise would have prevailed, but below an appropriate measure of its own costs – a measure frequently set not at average total costs, but at average variable costs.  To recoup such a substantial profit sacrifice, the predator would have to elevate prices considerably above the pre-predation level.  





� 	The terminology to describe buyer power appears to be more limited than the terminology to describe seller power.  On the seller side, it is possible to distinguish a large degree of seller power (monopoly power) from a lesser degree (market power).  On the buyer side, in contrast, a single term – monopsony power – appears to cover all gradations of a buyer’s power to profitably depress the market price of an input below the competitive level.





� 	509 U.S. at 222.





� 	Id. at 224.





� 	More precisely, as Brooke Group recognized, the plaintiff would have to demonstrate a “dangerous probability” of recoupment in a Sherman Act Section 2 case and a “reasonable possibility” in a Robinson-Patman case.  Elsewhere in its opinion, however, the Court phrased the requirement as “likely” recoupment.  See note 77 infra.





� 	Suppose that a buyer, in the absence of predation, would have bid $100 a unit for an input but, in order to eliminate a rival, bids $130.  Suppose further that the $130 bid caused the buyer to lose $10 a unit (because, as a result of paying $130 for the input, its marginal costs of producing the relevant product exceeded the sales price by $10 a unit).  In that situation, the buyer’s total profit sacrifice was $30 a unit, consisting of $10 a unit of losses and $20 a unit of additional profit sacrifice.  





� 	As noted earlier, this paper employs Professor Lande’s definition of consumer welfare.  As a result, the ultimate test of the legality of predatory bidding would be its impact on consumers in the downstream product market.  Because this impact may be small – and difficult to measure – the plaintiff need not show that consumers suffered significant injury.  It would be sufficient, as explained below, for the plaintiff to establish that the defendant’s bidding tended to reduce, rather than increase, consumer welfare.  


 


� 	At my request, Robert Menanteaux, a reference librarian, searched the legal and economic literature for articles since Brooke Group on predatory bidding and found none.  The leading antitrust treatises (other than Blair and Harrison) also do not address predatory bidding.  





� 	509 U.S. at 226 (quoting Matsushita Elec. Industrial Co. v. Zenith Radio Corp., 475 U.S. 574, 589 (1986)).  





� 	Recent scholarship has cast doubt on this conclusion.  See R. Zerbe & T. Mumford, Does Predatory Pricing Exist? 41 ANTITRUST BULL. 949 (1996).  If Zerbe and Munford are correct – if predatory pricing does harm consumers with some frequency – antitrust law may need to adopt a less rigid approach to both predatory pricing and predatory bidding.





� 	American Tobacco Co. v. U.S., 328 U.S. 781 (1946); In re Beef Indus. Antitrust Litig., 907 F.2d 510 (5th Cir. 1990); Reid Bros. Logging Co. v. Ketchikan Pulp Co., 699 F.2d 1292 (9th Cir. 1983).  These are the only cases that Robert Menanteaux, a reference librarian, could find.  They are also the only predatory bidding cases cited in Blair and Herndon.


 


	Recently, predatory bidding has been alleged for a fourth time.  In several lawsuits, Pacific Northwest sawmills have asserted that Weyerhaeuser’s mills bid up the price of alder logs to such high levels that they could not compete, forcing them out of business and creating a dangerous probability of a Weyerhaeuser monopsony.  In one of those suits, a jury awarded the plaintiff almost $80 million (after trebling) – a verdict that Weyerhaeuser appealed.  See Weyerhaeuser Co. v. Ross-Simmons Hardwood Lumber Co., Case No. 03-35669 (9th Cir. Brief of Appellant, Nov. 26, 2003).  On this appeal, I consulted for the plaintiff.  Several other sawmills have also won substantial settlements or a jury verdict.  See Weyerhaeuser found guilty of monopoly, SEATTLE TIMES, May 22, 2004, E 1.  In none of these suits, however, has there been a final decision on the merits.





� 	Of the two Brooke Group requirements, recoupment seems the more justifiable.  Indeed, it may be appropriate to require that a predatory bidding plaintiff prove either recoupment or consumer injury.





	A recoupment test serves two functions.  First, it screens out cases of predation that are unlikely to be profitable for the predator.  The notion is that firms are unlikely to engage in unprofitable predation and, if they do, they will be punished for their mistake by their own losses.  In such a setting, it is said, antitrust enforcement is unnecessary – the market will supply sufficient deterrence.  But this rationale seems inadequate:  if a firm does engage in unprofitable predation, and that behavior harms competition and consumers, shouldn’t the firm be forced to compensate the consumers and competitors it hurt?





	The second and stronger argument for a recoupment test is that it is an excellent proxy for consumer injury.  In the case of predatory pricing, that seems correct.  When a seller cuts prices, every dollar that consumers gain is a dollar lost by the seller.  Similarly, if the seller can later raise prices, every extra dollar paid by consumers is a dollar gained by the seller.  Though the proxy is not perfect (since the seller’s costs may also vary as its output rises and falls), there is a close correspondence between seller profits and consumer impact.  





	With predatory bidding, in contrast, there is no direct correspondence between buyer profits and consumer impact.  A dollar spent on higher input prices does not automatically lead to a dollar gained by consumers.  The impact on consumers depends on the degree to which higher input prices cause input suppliers to increase their output, the degree to which that higher output leads to a higher output of the final product, and the degree to which that higher output causes prices to consumers to fall.  If the relevant product competes with many other products, the ultimate impact on consumers may be small. 





	In the case of predatory bidding, therefore, buyer profits may diverge from consumer injury.  As a result, the size of buyer profits may not be a good proxy for the amount of consumer harm.  It may be true, though, that the existence of consumer harm is correlated with the likelihood of recoupment:  consumers are unlikely to be harmed unless the buyer is likely to make money.  Resolving that issue, however, is beyond the scope of this paper.  At this point, it should simply be noted that if the correlation exists, it may be appropriate to require a predatory bidding plaintiff to prove either recoupment or consumer harm.  One reason the correlation may exist is that entry barriers, required for consumer injury, also make recoupment more likely.





� 	In essence, the defendant would be claiming that while its aggressive bidding created monopsony power, it would not exercise that power in the customary way, reducing output in the input market, which would tend to reduce output in the product market.  Instead, it would use this power to give it greater bargaining leverage, extracting greater concessions from input suppliers, passing them on, and increasing output in both the input and the product markets.  Such a claim may be difficult to believe, but if the defendant can supply sufficient evidence to make it credible, the plaintiff should have to address it.





� 	As previously explained, a reduction in output in the input market will tend to reduce output in the product market, and that will tend to raise prices to consumers.  That is true, moreover, even if the reduction in output is so small, relative to the overall size of the product market, that the impact on product prices is imperceptible.  Even when the defendant has no significant power in the product market, therefore, the tendency of successful predatory bidding is to harm consumers.  If the product market is properly defined (i.e., if a sole seller of the product would have significant market power), then the demand curve for the product is downward sloping and any reduction in output, however small, would have some upward effect on prices.





� 	See notes 22-23 supra.  


� 	Utah Pie Co. v. Continental Baking Co., 386 U.S. 685 (1967).





� 	509 U.S. at 221.





� 	Id. at 224.  This statement also indicates that the Court largely equated consumer welfare with the well being of consumers in the relevant market, not economic efficiency.  Noting that unrecouped below-cost pricing may lead to some “inefficient substitution,” the Court nevertheless thought it improved consumer welfare because it produced “lower aggregate prices in the market.”  In making the ultimate test of consumer welfare not economic efficiency, but price levels in the relevant market, the Court seemed to be adopting Lande’s definition of consumer welfare rather than Bork’s.  For a more detailed analysis of this issue, see Kirkwood, note 16 supra.





� 	Rebel Oil Co. v. Atlantic Richfield Co., 51 F.3d 1421, 1446 (9th Cir. 1995).





� 	T. Calvani & G. Breidenbach, An Introduction to the Robinson-Patman Act and Its Enforcement by the Government, 59 ANTITRUST L. J. 765, 770 (1991) (emphasis in original).  In General Motors Corp., 103 F.T.C. 691 (1984), the Federal Trade Commission concurred.





� 	FTC v. Morton Salt Co., 334 U.S. 37, 43 (1948).  Many later decisions have made the same point.  See, e.g., Coastal Fuels of Puerto Rico, Inc. v. Caribbean Petroleum Corp., 79 F.3d 182, 192 (1st Cir.), cert. denied, 519 U.S. 927 (1996) (Congress passed the Robinson-Patman Act, which amended the Clayton Act, because of its “dissatisfaction with the original Clayton Act’s inability to prevent large retail chains from obtaining volume discounts from big suppliers, at the disadvantage of small retailers who competed with the chains”).





� 	The Court thought it was “self-evident” that “there is a reasonable possibility that competition may be adversely affected by a practice under which manufacturers and producers sell their goods to some customers substantially cheaper than they sell like goods to the competitors of these customers.”  334 U.S. at 50.





� 	See, e.g., Rebel Oil, 51 F.3d at1446 n. 18 (the purpose of the Robinson-Patman Act’s injury language “was to relieve secondary-line plaintiffs – small retailers who are disfavored by discriminating suppliers – from having to prove harm to competition marketwide, allowing them instead to impose liability simply by proving effects on individual competitors”).  For a more detailed legal and economic analysis of the competitive injury requirement in secondary line cases, see Kirkwood & Woods, note 19 supra.    





� 	For its most recent decisions, see Texaco, Inc. v. Hasbrouck, 496 U.S. 543 (1990), and Falls City Industries, Inc. v. Vanco Beverage, Inc., 460 U.S. 428 (1983).  Some lower court decisions contain dicta that depart from Morton Salt.  See, e.g., Richard Short Oil Co., Inc. v. Texaco, Inc., 799 F.2d 415, 420 (8th Cir. 1986) (“The Act refers not to the effect upon competitors, but to the effect on competition in general”).  But these dicta have not become the law, even after Brooke Group, as the appellate decisions cited below make clear.  See note 46 infra.





� 	The Court simply stated:


 


Congress did not intend to outlaw price differences that result from or further the forces of competition.  Thus, “the Robinson-Patman Act should be construed consistently with broader policies of the antitrust laws.”





509 U.S. at 220, quoting Great Atlantic & Pacific Tea Co. v. FTC, 440 U.S. 69, 80 n. 13 (1979).  





� 	The Court’s instruction to interpret the Robinson-Patman Act consistently with the other antitrust laws appeared in Great Atlantic & Pacific Tea Co. v. FTC, 440 U.S. 69 (1979), and Automatic Canteen Co. v. FTC, 346 U.S. 61 (1953).   Subsequent cases, like Texaco, Inc. v. Hasbrouck, 496 U.S. 543 (1990), and Falls City Industries, Inc. v. Vance Beverage, Inc., 460 U.S. 428 (1983), continued to adhere to Morton Salt’s concept of competitive injury.





� 	George Haug Co. v. Rolls Royce Motor Cars, Inc., 148 F.3d 136 (2d Cir. 1998); Chroma Lighting v. GTE Prods. Corp., 111 F.3d 653 (9th Cir.), cert. denied, 519 U.S. 927 (1996); Coastal Fuels of Puerto Rico, Inc. v. Caribbean Petroleum Corp., 79 F.3d 182 (1st Cir.), cert. denied, 519 U.S. 927 (1996); Stelwagon Mfg. Co. v. Tarmac Roofing Sys., 63 F.3d 1267 (3d Cir. 1995), cert. denied, 516 U.S. 1172 (1996); Rebel Oil Co. v. Atlantic Richfield Co., 51 F.3d 1421 (9th Cir. 1995).





	The only contrary decision is a single district court opinion, Bob Nicholson Appliance, Inc. v. Maytag Co., 883 F. Supp. 321 (S.D. Ind. 1994), issued before these appellate decisions.  It does not address their reasoning and its views are dicta.  Two other district court opinions agree with the appellate case law.  See Allied Sales & Serv. Co. v. Global Indus. Techs., Inc., 2000-2 Trade Cas. (CCH) ¶ 72,953 (S.D. Ala. 2000); Chawla v. Shell Oil Co., 75 F. Supp. 2d 626 (S.D. Tex. 1999).





� 	See 79 F.3d at 192-93.





� 	51 F.3d at 1446.





� 	The Court did not decide whether below-cost pricing required pricing below marginal costs, average variable costs, average total costs or some other cost measure.  The opinion simply stated that a plaintiff must show that the alleged predator’s prices were below “an appropriate measure” of its costs.  509 U.S. at 222.  Brooke Group also indicated that the likelihood of recoupment depended on the statutory basis for the plaintiff’s claim.  If the plaintiff claimed a violation of Section 2 of the Sherman Act, it must show that the defendant’s price cutting created a “dangerous probability of actual monopolization.”  Id.  If the plaintiff asserted a Robinson-Patman violation, it must establish a “reasonable possibility” of “substantial injury to competition.”  Id.  At other places in the opinion, however, the Court stated that a plaintiff must show that injury to competition is “likely.”  See note 77 infra.  





� 	That level is also “competitive” in the sense that it is likely to be at or above the theoretical competitive level – the level at which a perfectly competitive industry would price.  It is unlikely that the predating seller and its target were pricing below marginal cost prior to the price cut. 





� 	Id. at 225-26 (quoting Matsushita, 475 U.S. at 590-91).





� 	See ABA SECTION OF ANTITRUST LAW, ANTITRUST LAW DEVELOPMENTS 160-67 (5th ed. 2002).





� 	475 U.S. at 588-89.





� 	See 509 U.S. at 231 (referring to “Liggett’s theory of competitive injury through oligopolistic coordination”).





� 	E.g., DENNIS W. CARLTON & JEFFREY M. PERLOFF, MODERN INDUSTRIAL ORGANIZATION 106 (3d. ed. 2000).





� 	See, e.g., MONOPSONY, note 1 supra, 36-39; MODERN INDUSTRIAL ORGANIZATION, note 55 supra, 105-06.





� 	This result also occurs, in parallel fashion, when a monopolist competing against a number of small sellers simply reduces the quantity it sells.  In both cases, the dominant firm’s decision reduces the total quantity traded in the market, which alters the market price, not just the price the dominant firm commands.  Carleton & Perloff note:  “Both a monopoly and a monopsony recognize that their actions affect the market price.”  Id. at 105 (emphasis added).





� 	In a presentation on the procompetitive uses of buyer power, Professor Salop emphasized that a buyer’s ability to exert “countervailing bargaining leverage” depends on its capacity to make credible take-it-or-leave-it offers.  Steven C. Salop, The Buyer Power Defense in Antitrust, Feb. 11, 2004, at 8 (Power Point presentation on file with the author).





� 	See, e.g., id. at 21 (listing eight factors).





� 	The standard reasoning is set forth in Consumers, Economics, and Antitrust, note 16 supra, at 37:  





When a seller lacks market power, its profit-maximizing strategy is to charge a single price – the market price – equal to its marginal cost.  If it tried to charge different prices to different customers, its profits would fall.  If it attempted to charge a price above the market price to some of its customers, they would switch to other sellers and it would lose their business.  If it charged a price below the market price to some of its customers, they would benefit, but it would be giving up profits, since it could sell everything it produced at the market price.





� 	MODERN INDUSTRIAL ORGANIZATION, note 55 supra, 277; F.M. SCHERER & DAVID ROSS, INDUSTRIAL MARKET STRUCTURE AND ECONOMIC PERFORMANCE 489 (3d ed. 1990).





� 	See J. Peterman, The Morton and International Salt Cases:  Discounts on Sales of Table Salt, in JOHN B. KIRKWOOD, ed., ANTITRUST LAW AND ECONOMICS, 21 RES. L. & ECON. 127 (2004).





� 	Id. at n. 266.





� 	Salop, note 58 supra, 8.





� 	Scherer & Ross, note 61 supra, 528.





� 	Id. at 528 & 532.





� 	See, e.g., P. AREEDA, H. HOVENKAMP & J. SOLOW, IV ANTITRUST LAW:  AN ANALYSIS OF ANTITRUST PRINCIPLES AND THEIR APPLICATION 93-221 (rev. ed. 1998).  





� 	The sources of these incidents do not provide the market shares of the buyers and thus do not supply a precise answer to the question:  how large must a buyer be to induce a non-cost-justified concession?  In all of the examples, however, the evidence indicates that the inducing buyer was not a single-firm monopsonist.





� 	Scherer & Ross, note 61 supra, 532.





� 	Id.





� 	Id. at 533 (emphasis added).





� 	Porter states:  “[A]s the buyers (department stores and clothing stores) have become more concentrated and control has passed to large chains, the industry has come under increasing pressure and has suffered falling margins.”  See MICHAEL PORTER, COMPETITIVE STRATEGY:  TECHNIQUES FOR ANALYZING INDUSTRIES AND COMPETITORS 26 (1980).





� 	Id. at 24.





� 	FTC v. Morton Salt Co., 334 U.S. 37 (1948).





� 	See Peterman, note 62 supra.  





� 	Id. at 	.





� 	Technically, as the Supreme Court acknowledged, a Robinson-Patman Act plaintiff need not show that the seller is “likely” to recoup.  It is sufficient to show a “reasonable possibility” of injury to competition.  See 509 U.S. 222.  At least twice in its opinion, however, the Court suggested that it would expect a plaintiff to show that recoupment was “likely,” for it stated that a primary line plaintiff must prove that the defendant’s behavior was “likely” to harm competition.  See id. at 226 (“likely to result in sustained supracompetitive pricing), 243 (“likely to result in oligopolistic price coordination and sustained supracompetitive pricing”).





� 	Id. at 224.





� 	This analysis assumes, as did the Court, that if the seller is not selling directly to consumers, its prices will be passed on to them.  





� 	This subsection summarizes and extends the discussion in Kirkwood, note 16 supra, at 41-45.  It describes circumstances in which buyer-induced non-cost-justified discrimination is beneficial to consumers and other circumstances in which it is harmful. In each of these settings, it assumes that the discrimination is not entitled to the meeting competition defense.  In fact, many of the discriminations may qualify for the defense, since whenever a buyer induces a discrimination by threatening to move business to another seller, it gives the discriminating seller some basis for believing that it is meeting a rival’s offer. Whether the defense is actually available would depend on its technical requirements, summarized in Kirkwood & Woods, note 19 supra.   It would not directly depend on whether the discrimination was likely to promote consumer welfare.  Like the rest of the Robinson-Patman Act, the principal purpose of the meeting competition defense is to protect competitors, not consumers.  In this case, the vulnerable competitors are not small buyers, but sellers who would lose business if they did not match a rival’s discrimination.  Virtually all the requirements of the defense are geared to protecting these sellers – sellers who discriminate in self-defense – not consumers.





� 	Scherer & Ross, note 61 supra, 535-36.





� 	For collections of this criticism, see ABA SECTION OF ANTITRUST LAW, THE ROBINSON-PATMAN ACT:  POLICY AND LAW (1983 & 1980).





� 	See Kirkwood, note 16 supra, 43 & n. 119.


	


� 	The favored buyers may ameliorate this reduction in consumer choice by offering some of the distinctive services the disfavored buyers had been providing.  Large buyers may attempt to grow, in other words, not only by under pricing small buyers but also by copying some of their most attractive features.  In that case, the net effect on consumer welfare also depends on how effectively the favored buyers mimic the characteristics of the disfavored buyers.  By opening “superstores,” for example, a national bookstore chain may be able to offer as many titles in each of its outlets as a large independent bookstore, but how fully can it replicate the independent’s sensitivity to local tastes or its personal relationships with customers?





� 	For an explanation of this collective action problem, see Kirkwood, note 16 supra, 43-44.





� 	Because of the collective action problem, however, it may be very difficult to determine whether consumers as a whole have actually been hurt.  The preferences that consumers register in the marketplace may not reflect their real preferences.  





� 	Prices to consumers may also rise if the favored buyers gain so much share in the input market that they can acquire monopsony power and, as a result, output falls in both the input market and the product market.





� 	See T. Krattenmaker & S. Salop, Raising Rivals Costs to Confer Power over Price, 96 YALE L.J. 209 (1986).


� 	MORRIS ADELMAN, A&P:  A STUDY IN PRICE-COST BEHAVIOR AND PUBLIC POLICY 242-43 (1969).





� 	Carlton & Perloff explain monopolistic competition (and one of its principal sources, product differentiation) as follows:





	In many markets firms engage in monopolistic competition:  Firms have market power, the ability to raise price profitably above marginal cost, yet they make zero economic profits. . . An industry has monopolistic competition if there is free entry and each firm faces a downward-sloping demand curve. . . . If a firm faces a downward-sloping demand curve, it has market power.





	An important reason why a firm faces a downward-sloping demand curve is that consumers view its product as different from those of other firms in the industry.





Carlton & Perloff, note 55 supra, 194 (emphasis in original).








PAGE  
8

