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R t  b l  t  i  Restore balance to amicus program
Educate the courts and the public  
• Virtues of vigorous private antitrust 

enforcement
• Myths about widespread abusive 

antitrust litigationg
Support efforts to reduce litigation 
expense expense 



Case S. Ct. Term Decision Below 
F d

SG’s Amicus 
B i f F d

Supreme Court 
D i iFavored 

(Circuit)
Brief Favored Decision 

Favored
Trinko 03-04 Plaintiff (2nd) Defendant Defendant

Empagran 03-04 Plaintiff (D.C. 
)

Defendant Defendant

Volvo 05-06 Plaintiff (8th) Defendant Defendant

Dagher 05-06 Plaintiff (9th) Defendant Defendant

Illinois Tool Works 05-06 Plaintiff (Fed) Defendant Defendant( )

Weyerhauser 06-07 Plaintiff (9th) Defendant Defendant

Twombly 06-07 Plaintiff (2nd) Defendant* DefendantTwombly 06 07 Plaintiff (2 ) Defendant Defendant

Credit Suisse 06-07 Plaintiff (2nd) Defendant** Defendant

L i 06 07 Pl i tiff (5th) D f d t D f d tLeegin 06-07 Plaintiff (5th) Defendant Defendant

linkLine 08-09 Plaintiff (9th) Defendant* ??





“Those opposing [expansion of private 
rights] evoke the U S  system in their rights] evoke the U.S. system in their 
argumentation, mentioning the excesses 
this system has led to  and the resulting this system has led to, and the resulting 
costs for business and society as a 
whole ”whole.

Concern about costs of “abusive Concern about costs of abusive 
litigation,” “abusive settlements,” 
“unmeritorious litigation ” “discovery unmeritorious litigation,  discovery 
blackmail,” and “frivolous litigation”   





The number of antitrust cases is modest
There is no evidence of overdeterrenceThere is no evidence of overdeterrence
or duplicative recoveries
Frivolous class actions are not a Frivolous class actions are not a 
significant problem 







2008 Update2008 Update

1042 cases in first 3 quarters of 2008 
(Competition Law 360)

16 MDL cases in 2008 





1. Frivolous antitrust litigation is common
“[M] i l d  f i l  “[M]any marginal and even frivolous 

antitrust cases are filed every year.”  
Herb HovenkampHerb Hovenkamp

2. Courts are not able to control discovery 
abuseabuse
“[T]he success of judicial supervision in 

checking discovery abuse has been on the g y
modest side.” Twombly



3  M itl  l i   ttl d b  f 3. Meritless claims are settled because of 
high cost of litigation or threat of high 
ddamages

“[T]he threat of discovery expense will push 
i f icost-conscious defendants to settle even anemic 

cases . . . .” Twombly

“Th  t ti l li bilit   b   l  th t  “The potential liability can be so large that a 
defendant has a powerful incentive to settle 
even weak claims to avoid the ruinous effect of 
an adverse judgment.”  Charles Casper



“While frivolous antitrust claims no doubt While frivolous antitrust claims no doubt 
are sometimes brought … there is … no  
empirical or theoretical support for the empirical or theoretical support for the 
critics’ overblown claims about antitrust 
class actions ”class actions.



No empirical studies or anecdotal No empirical studies or anecdotal 
evidence of nuisance settlements

Theory questionable
• Nuisance settlements – asymmetric costs• Nuisance settlements – asymmetric costs
• Expected value settlements not frivolous


