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ALL YOU NEED TO KNOW ABOUT MERGER LAW AND PROCEDURE
I. Merger Enforcement

A. Federal Agencies

· Federal Trade Commission (“FTC”).


· Antitrust Division of the Department of Justice (“DOJ”).


· Dual Enforcement of Section 7 of the Clayton Act (15 U.S.C. § 18).


· FTC/DOJ jurisdiction based on industry, expertise, history, and custom.

B. Federal Antitrust Statute

· Section 7 of the Clayton Act (15 U.S.C. § 18), (in part).

No person engaged in commerce or in any activity affecting commerce shall acquire, directly or indirectly, the whole or any part of the stock or other share capital and no person subject to the jurisdiction of the Federal Trade Commission shall acquire the whole or any part of the assets of another person engaged also in commerce or in any activity affecting commerce, where in any line of commerce or in any activity affecting commerce in any section of the country, the effect of such acquisition may be substantially to lessen competition, or to tend to create a monopoly.

C. State Agencies and Statutes


· State statutes empower state Attorneys General to enforce their antitrust laws, including merger enforcement laws.  Since a company’s anticompetitive conduct, including mergers, often affects both interstate and intrastate commerce, state Attorney Generals generally coordinate the investigations and prosecutions of antitrust matters with other states and federal agencies.


· Each state has its own antitrust statute.
II. Determining Hart-Scott Rodino Applicability

A. The Hart-Scott-Rodino Antitrust Improvements Act of 1976, as amended, (15 U.S.C. § 18A) (“HSR Act”)

· The HSR Act requires merging parties to notify the DOJ and FTC of a proposed transaction.

· The HSR Act allows the DOJ and the FTC the time to review proposed transactions and to block anticompetitive transactions before they are consummated.

· When the transaction is reportable under the HSR Act, the parties to that transaction must submit a premerger notification filing and HSR Form to the DOJ and the FTC and wait a statutory period of time (typically 30 days, sometimes less) before they may close the transaction.


B. Size of Person Threshold (revised periodically)


· One party has at least $141.8 million in annual net sales or total assets.


· The other party has at least $14.2 million in annual net sales or assets.


C. Size of Transaction Threshold (revised periodically)


· The minimum size of transaction threshold is triggered when a transactions value exceeds $70.9 million.


· For deals valued between $70.9 million and $283.6 million, the parties must also meet the size of person threshold text.


· When a transactions size exceeds $283.6 million, the transaction is subject to the HSR Act and filing requirements regardless of the size of parties.

D. Timing

· Initial waiting period 30 days after HSR filing, unless “early termination” is requested and granted.


· 2nd Request for Information (tolls the 30 day period).


· Substantial Compliance with 2nd request.


· 30 days after Substantial Compliance (parties may merge, government may sue to enjoin the deal, settle, close the investigation).
E. Other Mergers
· The DOJ and FTC are interested in non-reportable transactions, as well as consummated mergers.




III. Analyzing Mergers
A. Law
· Under Section 7 of the Clayton Act, a merger or other transaction is prohibited if it is likely to result in a substantial lessening of competition in any line of commerce in any section of the country

B. Theories of Harm
· The goal of the DOJ and FTC in evaluating a merger between competitors, also known as a horizontal merger, is to protect consumers.  As a result of a merger, consumers can be harmed by, among other things:
· Increasing prices.

· Decreasing services to consumers.

· Decreasing innovation.

· The agencies seek to ensure that these mergers do not enhance or create market power in the merged firm or remaining firms by increasing market concentration.  


· Increased market concentration can permit the remaining firms in the market to more easily coordinate on prices or other competitively sensitive issues. 

· Alternatively, a merged firm can exercise market power unilaterally by raising price or affecting other competitively sensitive issues.
C. Relevant Markets
· Defining a relevant market is a critical step in merger analysis under Section 7 both for the agencies and for courts.  The market must be defined to analyze the merger’s likely effect on competition within the market.  Market definition involves identifying the specific line of commerce (product market) and section of the country in which competition takes place (geographic market).



D. Horizontal Mergers


· A horizontal merger is a merger between two direct competitors manufacturing or selling the same product in the same geographic area.


· The FTC and DOJ analyze horizontal mergers under the 2010 Horizontal Merger Guidelines (“Guidelines”).  
· The Guidelines reflect a shift away from the 1992 version, which included a rigid, step-by-step approach to analyzing horizontal mergers that started with defining a relevant market.  
· The current Guidelines de-emphasize market definition and rely on various economic and theoretical tools to determine if a merger will substantially lessen competition.  

· The FTC and DOJ continue to define markets despite the elimination of market definition as the agencies’ prescribed starting point for evaluating a merger under Section 7.  
· Courts also continue to examine market definition in merger analysis, and in some cases, continue to view it as a necessary first step in their analysis.

· Under the Guidelines, market shares and concentration levels are calculated by Herfindahl-Hirshman Index (“HHI”).  The HHI is calculated by summing the squares of the market shares of each firm in the market.


· 30%, 25%, 25% and 20% would have an HHI of 2550 (900 + 625 + 625 + 400).


· HHI takes into account the number, relative size and distribution of firms in the market.


· HHI is low when market has many competitors, maximum of 10,000 when there is only one firm.

· Post merger increase in HHI less than 100 – no adverse effects.


· Post merger HHI below 1500 – unconcentrated market.


· Post merger HHI between 1500 and 2500 and increase in HHI over 100 points – moderately concentrated market.

· Post merger HHI over 2500 and increase in HHI between 100 and 200 points – highly concentrated market.

· Post merger HHI over 2500 and increase in HHI over 200 points – rebuttal presumption that merger enhances market power.

E. Vertical Mergers
· A vertical merger is a merger between entities at different levels of a supply chain, such as a manufacturer buying a supplier or manufacturer buying a distributor.


· Vertically integrating parties generally produce complementary products or services and do not directly compete.


· Most vertical mergers are procompetitive and do not raise antitrust concerns, particularly where the merger increases efficiencies, such as cost savings.


· A vertical merger may harm competition by preventing others from entering the market through foreclosure, raising competitors’ costs, or allowing access to competitors’ proprietary and competitively sensitive information.


· In vertical mergers, the FTC and DOJ focus on competitive harm resulting from the merger in either the upstream market or the downstream market.


· The upstream market or the supplier market is where components or inputs are bought and sold.

· The downstream market is the market for the finished product.

· Foreclosure is the key competitive harm resulting from vertical mergers.  The antitrust agencies examine where a vertical merger causes foreclosure – meaning it prevents competitors of the merged firm from having a fair opportunity to compete or to enter the market.

· Foreclosure may prevent entry in either the upstream or downstream market and may prevent access by competitors to essential inputs and to customers.

IV. defining the product market

· Defining relevant product (or service) and geographic markets is typically the first step in analyzing a merger.  
· Market definition analysis helps predict how a court might rule if the merger is challenged and litigated in court.  
· In merger litigation, the challenging antitrust agency or plaintiff has the burden of defining the relevant product and geographic markets, generally as a first step.

· Defining the relevant market serves as a basis to identify:

· The competitors in the market.


· The merging companies’ individual and combined market shares.


· Market concentration levels.

· Each of these factors helps to show the merger’s effect on competition.  For example, higher market shares and market concentration levels typically mean the transaction is more likely to hurt competition in the market by, among other things, raising prices or decreasing output.


· Whether a market is defined as narrow or broad effects market share calculations and market concentration levels.  

· A broadly defined relevant market may include many other competitors and suggest that the merging firms have a smaller share of the market and therefore no substantial effect on competition.  
· A narrowly defined relevant market may include few competitors and result in a higher post-merger share for the merging firms, which suggest potential competitive issues.  In other cases, a narrow market may be beneficial to the merging companies if it includes only one of the two merging parties’ products or services.

· Product market definition focuses on how customers respond to changes in price or other conditions, such as the quality of service or products.  The key issue is whether customers will stop purchasing the good or service they normally buy due to a price increase and instead choose another product or service.

· The antitrust agencies and the courts use different methods to evaluate the relevant product market.  The FTC and DOJ use the Guidelines’ hypothetical monopolist test to define the product market, which identifies the narrowest market in which the merging companies compete.  The agencies primarily use the test as evidence of market definition in litigating merger cases.
· The test uses a series of assumptions about how customers will respond to a potential price increase by the only present and future producer of that product (the hypothetical monopolist). 

· The types of evidence necessary to evaluate the product market varies from transaction to transaction but include the following:

· Sales and promotional materials.


· Business plans.


· Marketing plans.


· Strategic plans.


· News articles.


· News industry reports.


· Trade association materials.


· Analyst reports.

V. defining the georgraphic market

· The relevant geographic market includes the areas or locations where sales are made by competitors.  Companies that compete in separately defined geographic markets are not considered competitors.  The relevant geographic market should reflect the commercial realities of the industry.  For example, if the product being sold is expensive to ship or will not survive being transported long distances, the relevant geographic market will reflect a more narrow shipping zone.

· A geographic market can be local, regional, national or global.  Geographic markets are often narrower when certain types of services or retail goods are involved.  For example, people in need of hospital services generally use the closest facility to their home and are not likely to travel long distances for care.  Customers also typically travel to the closes location to purchase retail goods they need, like groceries.  Broader markets usually exist for manufactured products because customers are generally able to switch to suppliers in other geographic areas if the transaction costs of switching are not too high.  


· The types of evidence necessary to evaluate the geographic market varies from transaction to transaction but include the following:
· Pricing patterns.

· Sales patterns.


· Transportation costs.


· Government regulations.


· Distribution or pricing zones.


· Customer location.


· Supplier location.


VI. competitive effects
· Market shares:  units; dollars; capacity.


· Concentration.


· Entry.


· Coordinated effects:  ability to collude.


· Unilateral effects:  ability to raise prices.


VII. RAISING THIRD PARTY ANTITRUST CHALLENGES
A. Complain to Federal Agencies:  FTC/DOJ
· The merger review process; help in the review process; competitors; market shares.


· Divest assets:  help define product market and geographic market and identify competitive effects and remedies.


· Challenges faced by complaining competitors:  fear of efficiency and lower prices.


· Risks of complaining:  retaliation.

B. File lawsuits independent of government involvement


· Standing issues:  has the complainant suffered an antitrust injury.


· Treble damages.


· Injunctive relief.

C. Complain to State Attorneys General


D. Lobby Congress

VIII. Public interest groups must be mindful of anticompetitive mergers

· If you want to oppose a merger, use the antitrust laws.


· The most effective way to do it which gives you the greatest bang for your buck is to complain directly to DOJ and/or FTC.  


· But be prepared to provide a detailed analysis of the product market, geographic market and competitive effects.  

· You must gather the evidence and prepare the analysis for the government.  

· A simple letter complaining about a merger will not suffice.  You need to prepare a case for the government.
PAGE  
10

