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Thank you very much for inviting me here today hhare the American Antitrust
Institute’s (AAI's) views at this technical conferee on the Commission’s merger policy.
As you may know, the AAI is a non-profit, WashingtD.C.-based education, research,
and advocacy organization. Our mission is to inseehe role of competition, assure that
competition works in the interests of consumers, @mallenge abuses of concentrated
economic power in the American and world economies.

Merger policy is a key component of broader contipetipolicy because industry
consolidation directly affects the competitive laadpe of any industry. Merger policy is
particularly important in electricity for two majoeasons. One is that consolidation in
restructuring industries occurs against the bagkdfahanging market institutions and
dynamics. These factors can alter key strategigetitive variables such as how, where,
and when firms invest in transmission and genematirastructure and how they
conduct themselves in the marketplace. Merger veineghis environment is a challenge,

so it is particularly important to ensure propausay of a merger’s effect on

competition in applying the Commission’s publicargst standard.



A second reason why merger policy is importarglectricity is that mergers are
subject to multiple review by numerous state amigfal regulatory and antitrust
agencies. The full force of such multi-agency remell be felt more in an era of
mergers such as Exelon/PSEG and Duke/Cinergyedhsela large horizontal and/or
vertical footprint. But relatively limited coorditian between agencies increases the
possibility of different analytical outcomes andhexlies--all of which raise uncertainty
and costs and detract from the predictability aadgparency of governmental decision-
making.

My comments on this panel today pertain largelthinterplay between federal
antitrust and regulatory merger review of the cotmipe effects of electricity mergers. |
will discuss some of the key issues that multi-agaeview raises and what options the
Commission might consider to promote harmonizati®efore that, though, | would like
to give you some quick statistics on the last deazdnerger activity in the electricity
industry.

From 1992 to 2006, about 100 mergers involvingtekeatilities were proposed
in the U.S. Two-thirds of these deals were elegaléctric combinations and one-third
were electric-gas combinations. About 80 of thesedactions have been subject to the
Commission’s jurisdiction under Section 203. Ineédqent of mergers that were
consummated, the antitrust agencies imposed remtamdaddress competitive concerns.
This percentage is far higher than the averagalfandustries. The Commission either
accepted remedies proposed by applicants or impadditional remedies in 6 percent of

cases.



Let me now focus on a few of the major differenlbesveen antitrust and
regulatory merger review that | think have impottand useful implications for the
Commission. First is the fact that while tiierger Policy Statement (Policy Statement)
officially adopted the Department of Justice/Feti&@rade Commissioiorizontal
Merger Guidelines (Guidelines), Appendix A of thePolicy Satement focuses primarily
on a small part of th&uidelines framework. As you know, th&uidelines framework
includes: (1) relevant product and geographic ntatkénition, (2) evaluation of market
concentration, (3) competitive effects or the gaittar theory(ies) of competitive harm,
(2) the ease of entry, and (5) merger-relatediefimes.

Appendix A takes up the first two steps—definintpvant markets and
determining if a merger exceeds the thresholdsfoeases in market concentration. If it
does, applicants are encouraged to propose reméaemplication being that the
Commission gives great weight to market defini@o concentration, but relatively less
weight to theories of competitive harm, entry, affttiencies. This is not all bad—
defining the product and geographic boundariegleivant markets is perhaps the most
difficult and controversial aspect of electricityerger analysis. But market concentration
is really just a screen. The full story of a metgeffect on competition (good or bad) is
told by the totality of thé&uidelines factors.

For example, theories of competitive harm, or tmarket power story,” can
include unilateral effects, such as a dominant fiithholding capacity to drive up price.
They also include coordinated effects, such asdsivetight oligopoly markets tacitly
colluding on price and/or quantity. The role ofrgnateither generation or transmission—

in electricity markets affected by a merger beaasemially on whether potential post-



merger price increases will be disciplined by nexvants. Merger-related and cognizable
efficiencies such as scale, scope, and coordinattonomies are also important to
consider in the balance of the otl@&ridelines factors.

Much of the Commission’s focus on market definitisriven by the
requirement that an applicant’s analysis rely obliply available data. And while
publicly available data is “serviceable” for thisrpose, it provides little or no support for
developing theories of harm or examining entry effidiencies. The antitrust agencies,
which obtain confidential data and information froommerous market participants under
a Civil Investigative Demand are better able toradsl all of the&Suidelines factors. Not
giving due consideration to all tli&idelines factors increases the possibility of
incomplete analysis, outcomes that differ from ¢éhttst might emerge from an antitrust
review, and less transparent and predictable Cosnoniglecision-making.

While there are no quick fixes for resolving theise of this tension between
antitrust and regulatory merger review, the Comimissight want to consider two
things. One is to promote more frequent periodieriagency meetings between FERC,
DOJ, the FTC, and other agencies in order to dssthese issues. A second is that the
Commission can issue supplemental data requestdlézt additional information that
would allow it to better consider all ti@&uidelines factors, particularly in complex and
controversial cases.

A second major issue that emerges from differebeéseen antitrust and
regulatory merger review is how economic analysisandled. The antitrust agencies

perform their own independent, in-house analysis wierger’s effect on competition



while the Commission relies on applicant-filed gsa. This lack of internal analytical
corroboration at the Commission introduces at leastsignificant problem.

For example, as part of a study | recently comgiébe the AAI, | examined
applicant-filed analyses from merger filings ovee period 1997 to 2004 and found that
in a number of merger cases, several of the salexard product and geographic
markets were analyzed. However, the level of cotmagan in any given market differed
widely from filing to filing, sometimes by severmaiders of magnitude. This type of
variation is not easily explained by legitimate mhas in market conditions, generation
entry, or even expanding market boundaries dueloRR It can only be explained by
variations in modeling, data, and assumptions byetie economic experts that
performed the competitive analysis on behalf ofrtte¥ger applicants.

This type of inconsistency in applicant-filed arsyshould be of grave concern
to the Commission, particularly if it is relying applicant-filed analysis in rendering its
merger decisions. It introduces analytical erréo the Commission’s decision-making
process, which could lead to erroneous outcomedsdtdecreases the predictability and
consistency of decision-making and provides nocaibje metric for assessing how the
structures of various regional electricity markats changing over time.

The AAI suggests respectfully that an appropriatédr this problem is for the
Commission to develop its own in-house model ferpghrposes of corroborating
applicants’ analyses. Alternatively, it could penfothe analysis with its own model
using applicant-provided data. This would allow @@mmission to detect any bias in the
analysis, vet important analytical and data issaed,perform the types of sensitivity

analysis that it deems important. Here, the Comomsshould consider the use of both



structural market models and simulation models ttieay be better suited for evaluating
price and output outcomes under different scenaeigarding firm interaction.

Finally, | would briefly like to address a thirdfi@irence between antitrust and
regulatory merger review. The antitrust agencisy,a know, generally favor structural
remedies such as divestiture to address compepitdaems raises by mergers.
Divestiture is a one-time fix and permanently reshkior eliminates either the ability or
incentive to adversely affect prices or output tigio the exercise of market power. The
antitrust agencies have devoted significant thoaghtresources into the structuring of
effective merger remedies over the last two decagg®ugh to justify two policy
statements or guidelines--one each from the FTClaa@®OJ.

FERC, on the other hand, has traditionally favareaduct-based remedies such
as RTO commitments, virtual divestiture, and markenhitoring. A conduct-based
approach may be inherently more comfortable forGbenmission but it requires
ongoing monitoring and enforcement for all involyeatties. Here, the concern is that
under a system of multi-agency merger review, reéeseithposed in different
jurisdictions can potentially conflict or be dugltove, thus imposing unnecessary,
additional costs. As mergers become larger and+agd#tncy review more pronounced,
we would expect this issue to become more pronalince

The Commission may thus want to consider structerakedies (as opposed to
behavioral fixes) for addressing competitive praide Where the Commission feels it is
limited in its ability to impose structural remesli@Al encourages cooperative efforts

with states and the antirust agencies that arebittar position go the structural route.



Developing some informal inter-agency guidelinesoardinating (or minimizing any
friction between) merger remedies might also bethwvahnile.

In sum, | would like to note that despite the veifyerent standards of review,
information gathering procedures, and institutiqrafferences that surround various
aspects of merger review in the complex multi-agemorld we live in, much can still be
done to promote coordination and harmonizationsecegencies. These efforts will
promote consistency, predictability, and credipibf decision-making and further the
goal of promoting competitive electricity markethiank you for the opportunity to offer

comments today and | look forward to any questions.



