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The American Antitrust Institute (AAIl) has condutten independent review of the
proposed acquisition of Maytag by Whirlpool, twgrsficant competitors in the
manufacture of cooking, refrigeration and freezutighwashing, and laundry appliances.
Our review has been informed by discussions witlustry personnel and a review of
publicly available data and information. We beli¢his background provides an
adequate understanding of the specifics to frame&dine antitrust issues and concerns
raised by the proposed transaction. The AAI hasadtaccess to confidential company
information or documents produced in discovery amdanalysis and recommendations
are limited accordingly.

The proposed merger would consolidate either tleléngest, or two of the largest home
appliance manufacturers in the U.S. Based on th#adle information, the AAI believes
that a Whirlpool/Maytag combination raises sigrafit competitive issues in the U.S.
market for laundry appliances, particularly the kearfor top-loading washers.
Depending on the treatment of the Sears Kenmoredbraarket shares for the merged
company would range from almost 50% to 75% of rate\op-loading washer, front-
loading washer, and dryer markets. Merger-induneckases in concentration would
span more than 1,000 to over 2,000 HHI, to proghast-merger concentration of over
3,000 HHI to close to 6,000 HHI.

Under the Department of Justice/Federal Trade Caesion 199Horizontal Merger
Guidelines(“Guidelines”, concentration induced by the proposed mergkundry
markets is far in excess of the thresholds thatl@vsigger competitive concerns. A

' Vice President and Senior Research Fellow, American Antitmastute (AAl). The American Antitrust
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change in HHI due to the merger of more than 5@tsan a highly concentrated post-
merger market (i.e., above 1,800 HHI) potentiadlises significant competitive concerns.
Moreover, when post-merger concentration excee8B301HHI and the merger-induced
increase in concentration is more than 100 HHI {gpihis presumed that the merger is
likely to “create or enhance market power or f&a&ié its exercise?

In light of the foregoing, the proposed merger dfikipool and Maytag is therefore

likely to substantially lessen competition by inmpag the ability of rivals to compete
effectively and to harm consumers through higherest reduced choice, and less
innovation. The AAI strongly urges the Departmehiustice Antitrust Division to block
the proposed transaction or, in the absence oéleciye, require the merging companies
to divest a suitable number of laundry assetsvialale buyer(s) in order to negate the
proposed merger’s harmful effects.

Background

On July 17, 2005, the Whirlpool Corporation (“Whiobl”) announced a proposal to
acquire Maytag Corporation (“Maytag”) for $17 periag share (henceforth, “the
proposed merger”). Over the course of the next manhirlpool raised its offer for
Maytag by almost 25%, signing a definitive agreenmmemAugust 22, 2005 for $21 per
share® On October 7, 2005, the U. S. Department of JegiOJ) Antitrust Division
issued a second request for information. On Decemk2005, Whirlpool announced
“substantial compliance” with the second requesting that the merging parties had
reached an agreement with DOJ not to close thedrdion before February 27, 20D5.

In acquiring Maytag through a series of consecigitgher bids, Whirlpool ousted
competing bidder Ripplewood-controlled Triton Acsjtion Holdings. Moreover, analyst
reports indicate that competitor Haier could wedlka alternative offers should the
Whirlpool deal fall througii.The history of this transaction indicates thabirying
Maytag—despite a high cost structure and manageissues--Whirlpool is acquiring a
viable competitor with one of the strongest and-keswn brand names in appliances
worldwide.

Summary of Findings

If the AAI's understanding of the facts is corrdbe merger should not be allowed to go
forward, at least in its current form, for the @lling reasons:

2 Department of Justice/Federal Trade Commission, H8zontal Merger GuidelinesSection 1.51.

% See Whirlpool press releases dated July 17, 2005, Juk0@3,and August 8, 2005, August 10, 2005,
and August 22, 2005. Online. Available http://www.whidcorp.com/news/.

* Whirlpool Press Release. October 7, 2005. “Justice DapattRequest Additional Information on
Whirlpool/Maytag Merger.” Online. Available http://wwwhirlpoolcorp.com/news/release.asp?rid=307
and Whirlpool. Press Release. December 1, 2005. “Whirlpoaytéd Certify Substantial Compliance
With Second Request; Enter Into Timing Agreement withtArgt Division.” Online. Available
http://www.whirlpoolcorp.com/news/release.asp?rid=313.

® See, for example, Prudential Equity Group, LLC. Noverih@005. “MYG: Company Closes
Underutilized Plant. This Could be the Tip of the Icebkayyering our 1Q06 & 2006 Estimates.”



° The merger wilincrease concentration far beyond acceptable lewelsghly
concentrated U. S. markets for dryers, front-logdirashers, and top-loading
washers. The effect of the merger on the markebimioading washers will be
particularly severe, raising prices and reducingianfor middle- and lower-
income consumers who cannot afford high-end, floating appliances.

° The merger will increase the probabilityle§sening competition through
unilateral effects and coordinated interactjameating barriers to entry and
stifling the competition that has historically stilated innovation in laundry
appliances.

° The mergeenhances the prospect of strategic behalyomcreasing a merged
Whirlpool/Maytag’s control of retail floor spacedother support and
strengthening incentives to use that control tdusle smaller competitors from
access to critical distribution channels for laynappliances.

° The merger wilkaise barriers to entryn laundry by making it more difficult for
potential entrants to gain access to distributiothets and retail visibility.

° The magnitude of potential harm that could refalh the transaction and the
unlikelihood that any savings would be passed arotsumers of laundry
appliancesmake us skeptical that any claimed efficiencies fioe merger would
be large enough to justify it.

M ar ket Positions of Appliance M anufacturers

Maytag and Whirlpool produce a wide range of hoosthppliances for both the U.S.
and foreign markets. Whirlpool and Maytag both cetepn: (1) cooking, (2)
refrigeration and freezing, (3) dishwashing, andgandry® Note that manufacturing
shares are different from brand shares. For thegses of illustrating the relative
impacts of the proposed merger on non-laundry edesundry appliance markets, the
manufacturer shares shown in Table 1 are adequate.

As discussed later, however, the brand share vemaunsifacturer share distinction is
important for the purposes of analyzing the effecthe proposed merger specifically on
laundry markets. For example, the Sears Kenmomedinas been manufactured
primarily by Whirlpool for the better part of a dary. But Sears’ ability (or inability) to
control retail pricing, marketing, and promotiom #eenmore products is an important
factor to consider in using brand or manufacturaras. Analysis and conclusions that
appear later in the paper are therefore based dretrehare data that are somewhat
different than what is contained in Table 1.

As shown in Table 1, manufacturer share data fod20dicates that Whirlpool's share
for categories of non-laundry appliances ranges fabout 10% to over 30% while

® Whirlpool and Maytag competed in freezers beginning in 2005



Maytag’s share ranges from about 10% to almost 20&tger-induced increases in
concentration range from about 300 HHI to 1,000 Hbl post-merger concentration
ranging from almost 3,000 HHI to almost 4,000 HHhese statistics are in excess of the
Guidelinesthresholds for triggering competitive concernshétsellers in non-laundry
markets are General Electric (GE) and Electroluindge competition accounting for up
to 10% of the market is provided by an array ofdp@an and Asian firms such as:
Bosch-Siemens, Fisher & Paykel, Sub-Zero, Vikingeldoo, Haier, LG Electronics,
Royal Sovereign, Samsung, and Sanyo.

Laundry appliances include electric and gas drgatstop- and front-loading washérs.
Based on manufacturer shares, Whirlpool’'s and Mggtshares in laundry markets are
over 50% and around 20%, respectively. Merger-ieduncreases in concentration
range from about 2,000 HHI to almost 3,000 HHI,darcing post-merger concentration
between about 5,500 HHI to 6,500 HHI. These macketentration statistics far exceed
the Guidelinesthresholds for triggering competitive concernsiredl to the merger. In
front-loading washers and dryers, the field ofdarof competitors accounting for up to
3% of the market is limited to Bosch-Siemens, Figh@®aykel, and LG Electronics.
Based on available information, there aogforeign competitors in top-loading washers
and no real chance of entry into that market.

Table1®
Manufacturer Market Sharesfor Major Appliances
Produced by Whirlpool and Maytag

Laundry
Firm Cooking Dish- Refrig- Electric Gas Washers
washers erators Dryers Dryers
(percent)
Whirlpoal 9-23 33 25 56 55 51
M aytag 12-18 16 11 19 25 20
GE 36-49 29 29 14 11 17
Electrolux 10-27 19 25 10 7 9
Others 6-10 3 10 1 2 3
Combined Share 27-35 49 36 75 80 71
Pre-Merger HHI 2,530-3,210 2,556 2,312 3,7% 3,824 3,380
Post-Merger HHI 2,854-3,762 3,612 2,862 5,922 6,574 5,420
Change HHI 324-552 1,056 550 2,128 2,750 2,040

Table 1 highlights the difference in market positi@f Whirlpool and Maytag in laundry
versus other appliance markets in which there eeelaps. Merger-related changes in
concentration in non-laundry appliances are stdbfematic, but much lower than in
laundry appliances. Thus, while the effect of theppsed merger in non-laundry markets
raises concerns under tBaiidelineghat bear looking into, the AAl's analysis and
recommendations will focus on laundry markets, Wwhidll be the most adversely
affected.

" Separate shares for top-loading and front-loading weravailable to AAI.
8 Appliance “Share of the Market Picture for 2004.



Relevant Marketsfor Laundry

Background

In defining relevant product markets, Section X.fhe Guidelinesasks whether
consumers would switch to competing products ipaase to a hypothetical price
increase. In other words, would a small but sigaifit (e.g., 5-10%) and nontransitory
price increase in the product over competitive ety all firms in the proposed market
be enough to induce consumers to switch to amaltee product? For example, if
enough customers would switch to a front-loadinghirag machine in response to a
price increase for top-loaders so that the increaseunprofitable, then the relevant
market would need to be expanded to include froatiihng machines.

Likewise, in defining relevant geographic markéte Guidelinestest considers the
scenario in which a hypothetical monopolist seliim@ particular region profitably
increases prices by a small, nontransitory amadfiobnsumers would likely switch to
providers in other locations in sufficient numberénder the price increase unprofitable,
then the geographic market would have to be exghtalanclude that location. Supply
substitution by existing firms (e.g., shifting pradion into products or product lines in
which a price increase is profitable) is also cdesed in identifying firms that participate
in the relevant geographic market.

The Relevant Geographic Markets

In the case of laundry appliances, the relevangiggahic market is arguably a national
one. Whirlpool and Maytag do not own their own datied retail outlets. Rather,
consumers can locally shop for laundry appliancedyrced by the various
manufacturers through three major “bricks and nmbdsstribution channels, each of
which accounts for roughly 30% of purchases. Thedede: (1) Sears, (2) the “big
boxes” such as Lowes, Home Depot, and Best Buy(@niddependent appliance
dealers’ Retailers in the Big Box and independent dealenakls sell both domestic and
foreign appliances, but Sears tends to favor damestnufacturers. Consumers can also
shop via the internet where selection tends torbadet® and the desired product can be
ordered and delivered through national or regiadingtibution systems and installed
through the local distributor or it subcontractors.

Relevant Product Markets

Defining relevant product markets involves lookatga number of possible indicators, as
discussed generally in Section 1.11 of @gdelinesand more specifically, for example,
in Brown Shoe Co. v. United Statd$ese factors include sensitivity to price change
product characteristics, unique production faeditand specialized sellers, and distinct

® Walmart does not sell large home appliances.
' The Sears, Lowes, and Best Buy online sites, for exautpbices of laundry appliances that number in
the hundreds.



customers and pricéSInformation that would aid in developing producinket
definitions is available from a number of sourdasappliances, these sources include
industry and trade data, and consumer guides tcaapps purchasing (e.gconsumer
Report3, and a large quantity of online information frearious retail distribution
channels regarding pricing and product charactesist

The Top-Loading and Front-Loading Washer Markets

Washing machines sold in the U.S. are distinguidiyed number of features. These
include loading orientation, efficiency (water agkergy), variety of cycles and settings,
capacity, styling, and price. Washers are eithefldading or front-loading. Top-loaders
clean clothes by agitating them in water. Theseadeav high efficiency top-loading
models that use non-traditional motions to cledre Maytag “Neptune,” for example,
uses two-arms to tumble clothes on a horizonta. &at this and other non-conventional
top-loaders are much more expensive than conveaitiop-loaders.

Front-loaders clean clothes by tumbling them inewvand can thus cause less wear-and-
tear on fabrics than top-loaders. Unlike top-loagd&ont-loaders can wash delicate
fabrics like silk and wool. Top-loaders tend to nsare water and energy (and are
sometimes more noisy) than front-loaders. Thiesalise top-loading technology is less
effective at spinning water out of the clothing deder top-loaders are rated as Energy
Star (i.e., uses at least 35% less energy thangeaotional washer) and “high efficiency”
(i.e., is Energy Star compliaahd uses 67% less water than conventional technofGgy).
For the more style-oriented buyer, front-loadingsinexrs are generally sleeker looking
than top-loading models and may come in more agbtions than the basic white, off-
white, and black.

Product market definition for washing machines mexguan evaluation of the products
consumers would consider substitutes for washdesrlg, there are no reasonable
substitutes for washing machines, so it makes sasiserhether there are separate
markets for top-loading and front-loading wash&sdiscussed later, the definition of an
all-washer versus separate top-loading and fraadittgg washer markets affects the
strength of the competitive concerns raised byptioposed merger. The AAI did not

have access to the information necessary to penfioone sophisticated demand or

critical loss analysis that might facilitate defigiproduct markets. In the absence of such
data, however, it is still possible to look at @ity of factors that are helpful in assessing
the likelihood of separate relevant markets forltgaling and front-loading washers.

" Brown Shoe v. United Stat&70 U.S. 294 (1962).

2 The Energy Star label indicates that the machine uses a8%édess energy than a conventional
washer while the high efficiency rating includes not dhy Energy Star label, but additional water savings
of up to 67%. The Sears website indicates that all frontigadodels are Energy Star Compliant and of
those models, about 21% are high efficiency. In contoasf, 34% of top-loading units are Energy Star
Compliant and of those units, 27% are high efficiency. Smaymg guide information distinguishes
between conventional versus “Energy Star” and conventionsligéhigh efficiency.” Online. Available
http://www.sears.com/sr/javasr/dpp.do?BV_Session|D=@ @@1E044726.1136869486@ @@ @&BV _
EnginelD=cchjaddgjljlifecegecegjdghldghf.0&splash=true&cat=ndny&vertical=Buying+Guides&ihtok
en=1 (“Washer and Dryer Guide”).



First, survey data from a number of online siteidate that prices for top-loaders range
in price from about $300 to $850 while front-loagleginge in price from $600 to
$1,900™ Consumer Reportsotes that the prices for new-technology top- faouit-
loading machines range from “. . .about $800 t&®Q, at least twice the price of most
conventional top-loaders with agitator8.Thus, while there is some overlap in prices
between the high end of the top loading segmentlantbw end of the front-loading
segment, the price tiers for the two technologresvary different. Moreover, the gap
between prices of top-loaders versus front-loabdasswidened over time, as shown in
Figure 5. For example, prices for top-loaders hdedined, on average by about 3% per
year from 2000 to 2003 while prices for front-loeslecreased on average by about 10%
per year. Different price points and ranges for t@ysus front-loading washers--much
like luxury versus non-luxury automobiles—Ilikelydisate discrete underlying consumer
preferences.

Figure 5™
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Second, consumer preferences for the top-loadirgugdront-loading models that are
likely indicated by pricing data are reinforceddnyecdotal evidence. Analysts report, for
example, that consumers are increasingly “shopeithgr at the high or low end®that
interest in design, technology, and styling hasefidemand for high-end machin&s”

13 Based on a survey of Lowes, Sears, and Consumer Reporis offiéirings or ratings data. This range
excludes a very small number (e.g., one or two) non-ctioral top-loading machines.
14 Online. Available. http://www.consumerreports.org/cro/apples/washing-machines/washing-
machines-205/overview.htm. (“Washer Update: A New Spin”).
15 See Association of Home Appliance Manufacturers (AHAM).
13 Longbow Research, Whirlpool rating, November 4, 2005.

Ibid.



and that high-end appliances are successful, eten wositioned on the sales floor next
to low-end model&®

Third, residential consumers very likely do not malkeir washer appliance decisions on
a life-cycle cost basis, which might otherwise m#iem indifferent to the top-loading
versus front-loading distinction. For example, anber of sources indicate that higher
capital costs from high efficiengyon-conventionalop-loading technology and front-
loading technology will generate variable cost sgsifrom lower water and energy
consumption over the life of the appliance. Seatsmates that washer costs can be
recovered in about 8 to 10 yeats\rguably, a life-cycle cost approach to the pusehaf
top- and front-loading washing machines could elexe the purchase price disparities
across the two technologies, leveling their totsts over the consumer’s investment
horizon.

However, there is a good deal of empirical econamséearch into consumer investments
in energy efficiency that would suggest that a-¢ifele cost approach is more the
exception than the norf.This research probes into the “efficiency gapfaiiure of
consumers to avail themselves of cost-effectivarietogies that reduce energy
consumption. Such failures are due to higher peeckiisk and irreversibility of the
investment, which leads to a higher required ratetoirn and lower demand price for the
appliance or efficiency improvemefttFrom a more pedestrian perspecti@ensumer
Reportsimplies that consumers go into a washing machurehase with a particular
price point or range in mind—casting some doubth@napplicability of a life-cycle cost
approach. For example, they note that if a constmeplan[s] to spend $1,000 or so, at
this point we'd steer you to a front-loader. . ntahat top-loaders would suit the
consumer who “. . .want a less expensive machifi& .

Fourth, differences in market growth for top-loagland front-loading machines

reinforce distinct consumer preferences for the temlinology in front-loading models.
For example, growth in top-loaders has averagedtad per year from 1996 to 2004
while growth in front-loaders over the same petiad been about 50% per year (Figures
3 and 4Y° These different growth rates reflect the growingudarity of front-loading
technology.

18 |bid.

9 Sears, op. cit., “Washer and Dryer Guide.”

2 commercial consumers of washers and dryers such as hatdlaamdromats may perform more
rigorous cost/benefit analysis before purchasing applidocésstitutional use.

I see, for example, Philip B. Thompson, 2002, “Consumeniih Home Production, and Energy
Efficiency,” Contemporary Economic Poli@0(1), p. 50-59; Adam B. Jaffe, and Robert N. Stavi@s4.
“Energy-Efficiency Investments and Public Policyfie Energy Journal5(2), p. 43-66; and Ronald J.
Sutherland, 1991. “Market Barriers to Energy-Efficiency Biweents, The Energy Journdl2(3), pp. 15-
35.

22 Consumer Reports, “Washers: A Whole New Spin,” June .2088ne. Available
http://www.consumerreports.org/cro/appliances/washing-mashirmshing-machines-205/overview.htm
(“Washers: A Whole New Spin”).

% See AHAM.



But top-loading washers still constitute the mayoaf all washer purchases. For
example, top-loaders accounted for almost 100%taf tlomestic washer units shipped
in 1996 and 83% in 2004, a large percentage ofritudket despite strong growth in front-
loading technology? In dollar terms, top-loading washers compriseduialad1.6

million market in 2003, as compared to about ar0$8dlion front-loading washer
market®® In light of their dominance and positive growthtre market, it is clear that
top-loaders will retain a foothold in new purchaseplacements, and new residential
construction. This is supported by industry analySonsumer Reportsotes, for
example, that “Despite the advantages of frontdéosdnany American still prefer a top-
loading desigr® and that “[t]raditional top-loaders are still ggistrong—accounting for
about three out of four purchases last yéaBears reports that while “newer front-load
washers have gained popularity in recent years théhr innovative technologies. . .the
tried-and-true top-load washers have also kept péibethe needs of today’s
consumer.®®

Figure 3%
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24 See AHAM. Data collected from online sites, including Searsjdsp Home Depot, Best Buy, and the
Consumer Reportsatings indicate that top-loading washers account for a shatesmaller percentage of
washers (based on about 70% of models available on the market

> See AHAM.

26 Online. Available http://www.consumerreports.org/cro/aptes/washing-machines/washing-
machines/how-to-choose.htm.

27 Consumer Reports, op. cit., “Washers: A Whole New Sgime 2004.

2 Sears, op. cit., “Washer and Dryer Guide.”

29 See AHAM. Trend lines in Figures 3 and 4 are indicateddn



Figure 4%

Front-Loading Domestic Washer Units Shipped
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Based on the foregoing information, it is reasoaablconclude that the top-loading
washer market will remain viable in the U.S. foe foreseeable future. It is also unlikely
that increases in the price of top-loading washerngld be constrained by consumer
switching to front-loading models, or vice-versaelremaining analysis therefore
proceeds under the assumption that there are semacaluct markets for top-loading
and front-loading washers.

The All-Dryer Market

Clothes dryers sold in the U.S. are distinguish&aharily by fuel source and efficiency
(e.g., electricity is less efficient that gas),igyr of cycles and settings, capacity, styling,
and price. Unlike washers, however, where the lapatkature is critically important in
defining separate product markets, there appda tw similar distinctions on the dryer
side of the laundry business. Consumers may walhtgoa dryer purchase with some
price point or range in mind, but unlike front-la@gl versus top-loading washers, those
ranges do not correspond to any distinct produetgoaies or market segments.

For example, some sources report that gas dryenmiare expensive than electric, but a
survey of Lowes online data (Figure 6) indicateslatively uniform dispersion of prices
for electric and gas dryers in the range of $20@®&1. Thus, while dryers, much like
washers within each product markets are differegdiaccording to capacity, styling, and
options for various cycles and treatments, it segrasonable to suggest that there exists
a single relevant product market for dryers.

30 See AHAM.
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Figure 6™

Price Distribution for Electric and Gas Dryers
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The Proposed M erger | ncreases Concentration by an Unacceptable Amount in
Highly Concentrated Laundry Markets

The U.S. laundry appliance industry is dominateddoy manufacturers—Whirlpool,
Maytag, GE, and Electrolux. Of these four, Whirlpand Maytag are the first and

second largest firms. As noted in an earlier sacti@atment of the Sears Kenmore brand
for the purposes of evaluating the effects of ttuppsed merger on market structure
raises an important issue. Sears’ control of retéging, marketing, and promotion for
Kenmore appliances could arguably temper concdrastdahe impact on Kenmore
consumers of post-merger price increases by thgeddirm. But insulation of Kenmore
consumers from post-merger price increases himgpsriantly on the ability of Sears to
exploit competitive pressures in appliance manufacto obtain the best bid to produce
the Kenmore brand. This ability may be limited tayptmajor factors.

First, not all manufacturers are able to meet Kenrenbechnical specifications. For
example, information available to the AAl indicatbat Sears is locked-in to Whirlpool
for the production of the popular top-loading wasHéiis is because Whirlpool is the
only manufacturer that has the production technptogproduce the Kenmore brand to
Sears’ specifications (e.g., with a porcelain washle). Second, not all home appliance
manufacturers may have the capacity to supplyral part of the significant share
accounted for byll Kenmore washers amttyers. As indicated in Table 2 below, brand

31

See
http://www.lowes.com/lowes/Ikn?action=productList&Ne=8@@ategory=Washers+and+Dryers&N=0+1
000083.
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shares for Kenmore are close to 30%, a signifipartion of the market. Whirlpool's
own 2004 Form 10-K notes, for example, that “Thenpany has been the principal
supplier of home laundry appliances to Sears, Rdebod Co. (“Sears”) for over 80
years.®? Both of these factors have served to narrow #ild fif possible manufacturers
for the Kenmore brand. The proposed merger willowarthis field even more, reducing
Sears’ ability to control pricing, marketing, an@motion for the Kenmore brand.

Table 2 below shows market shares for the washkederer market based on 2005 data.
Shares for top-loading versus front-loading areavatilable. Electric and gas dryer
shares have been averaged to obtain an all-dryd&em&evere limitations on the ability
of any firmbut Whirlpool to supply top-loading washers for thea&eKenmore brand
militate in favor of including Kenmore with Whirlppbshares. Shares and concentrations
statistics shown in Column 3 are therefore relef@nthe top-loading washer market.
The AAI believes that the proposed merger shouldi®eed as combining the first and
second largest firms in a 4-to-3 merger for a corabbishare of 75%, thus eliminating a
significant competitor in Maytag. Concentration Wbincrease by 2,332 HHI, for post-
merger market concentration of 5,866 HHI.

There are less stringent technology limitationshenproduction of Kenmore front-
loading washers and dryers. However, capacity caings may still limit the number of
manufacturers that are able to supply front-loaswaghers and dryers. If this condition
limits the ability of Sears to retain control oy®icing, then market shares that include
Kenmore in Whirlpool share may be more appropriaseshown in Columns 2 and 4.
Under this scenario, the effect of the merger ontffoading washers would be the same
as for top-loading washers (Column 2). The stomely similar for dryers (Column 4),
where the merging firms’ combined share is 75%,g@emduced concentration is 2,234
HHI and post-merger concentration is 5,914. If fations on Sears’ control of Kenmore
pricing are less severe, then Kenmore shares rhegbkcluded from Whirlpool. In this
case, the merger would combine the second andl#grgdst competitors in a 5-to-4
merger for a combined market share of 46% in ftoating washers and 47% in dryers.
The merger would increase concentration by 1,056 iRithe front-loading washer
market, for post-merger concentration of 3,141 (@wul 3). In the dryer market,
concentration would increase by 1,064 HHI, for postrger concentration of 3,255 HHI
(Column 5).

32 Whirlpool, 2004 Form 10-K, March 4, 2005.
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Table 2%
Sharesand Concentration for U.S. Laundry M arkets Resulting from a
Whirlpool/Maytag Combination

Washers Washers Dryers Dryers
Firm (Kenmore (Kenmore (Kenmore (Kenmore
included in excluded from | included in | excluded from
Whirlpool) Whirlpool) Whirlpool) Whirlpool)
(@) ) (€) ) (©)
Whirlpool 53 24 55 26
Maytag 22 22 20 20
Kenmore - 28 - 29
GE 13 13 15 15
Electrolux 6 6 5 5
Others 6 6 5 5
Total 100 100 100 100.0
Combined Share 75 46 75 46
Pre-Merger HHI 3,534 2,085 3,680 2,192
Post-Merger HHI 5,866 3,141 5,914 3,255
Changein HHI 2,332 1,056 2,234 1,064

Under either approach to the Kenmore brand (butqpgerly for top-loading washers)
the proposed combination would significantly ineeanarket concentration beyond the
thresholds set forth in tH8uidelinesand above levels that normaitlgise concerns about
the unilateral or coordinated post-merger exerafgaarket power. For front-loading
washers and dryers, assuming tha@nd shares are the most accurate for assessing the
effect of the proposed merger in relevant markbsmerger produces a firm with
almost half the market. In top-loaders and dryassuming thananufacturershares are
the most accurate, the merger would create a huagehynant firm with a three-quarters
share, leaving a small number of fringe competito@n extremely highly concentrated
post-merger market.

Under either of the foregoing scenarios, the pregarserger would create barriers to
entry and stifle the competition that has producealthy and beneficial innovation in
home appliance manufacture for years. One investaralyst, for example, notes that
“The laundry appliance buying public has benefitgaterially from new product
innovation, in our opinion, as these two separpf@iance makers competetf.1n the
top-loading washer market, which is void of anyefign competition, the merger would
occur against a backdrop of de novcentry, quashing the innovation that has heretofore
been provided by competition between Whirlpool Maytag, to the detriment of
competition and consumers.

3 See Tragline, op. cit. Observations for electric and gas dayers weighted average based on online
offerings at Lowes (see
http://www.lowes.com/lowes/Ikn?action=productList&Ne=8@@ategory=Washers+and+Dryers&N=0+1
000083)

3 Janney Montgomery Scott, LLC. October 21, 2005. “Goodruin a Tough Cost Environment.”
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The Proposed M erger Will Increase the Chances of Unilateral Effects or
Anticompetitive Coordination

Section 2 of th&uidelinesconsiders whether a merger is likely to lessenpstdition by
enhancing the probability of coordinated interatio through unilateral effects. Given
the high levels of merger-induced and post-mergacentration, the AAI believes that
unilateral and coordinated exercise of market pawverboth very possible outcomes in
post-merger markets. In top-loading washers, itiqdar, the merger would give
Whirlpool/Maytag control over about 75% of the metrtkSingle-firm dominance of this
magnitude would likely create the ability and intbes for the merged firm to directly
raise prices by restricting output. Price increasesgd also be implemented by the
merged company by reducing or eliminating consuap@tiance rebate programs or
scaling back on retailer support such as trade ptioms and price reductions that would
ultimately be felt at the consumer level.

Eliminating Maytag as a long-standing competitalt also significantly reduce price
competition in various laundry markets, potentig@hhancing the opportunity for firms
tacitly to coordinate price increases or to coiledy scale back on rebate programs. This
is particularly true of the top-loading market wb@&E and Electrolux are the only
remaining (and much smaller) competitors. A numdddactors would support concerns
that post-merger, manufacturers could reach andteaiterms of price coordination.

First, while front-loading and top-loading washeexh display some variation with
respect to capacity, settings and cycles, andiefioy, they are generally homogeneous
products within their relevant markets. Secondngdinder the “pricing umbrella” of
Whirlpool/Maytag would be enhanced by standardened predictable pricing in
appliances, and readily-available information on-poice terms of sale, sales volumes,
demand, market shares, and manufacturing capadiigd, the ability of firms to quickly
match price changes would make price-cutting uniadgie as a short-run strategy.
Moreover, threat of retaliation would likely damptoughts of aggressive price
competition by smaller rivals.

The Proposed M erger Will I ncrease the Possibility of Strategic Behavior Designed
to Exclude Competitors

The proposed merger will enhance the ability ofrtterged company to engage in
strategic behavior involving retail floor spaceaihgh distribution channels, particularly
the Big Box stores. Even a casual trip to a staeellowes or Home Depot reveals the
importance of floor placement and accessibilitgeting appliances. A merged
Whirlpool/Maytag with half to three-quarters of tlaeindry markets would wield
significant power at the distribution level in oiotiag favorable floor space and other
retail marketing support for their products (epygmotional flyers, signage, etc.). Such
category management within laundry appliances—antenpially across appliances—
would be greatly enhanced by the merger. In distioim channels that do not currently
carry one of the merged companies’ products, tfeeedf the proposed merged would
likely be to pressure the distributor to eithemgdroth Whirlpool and Maytag products
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(e.g., through bundled advantages that would Bedlif for retailers to turn down) or to
lose them entirely.

Although the major distributors of appliances amgé and sophisticated buyers, it is
difficult to see how such buyer power could coutiter significantly greater seller power
wielded by a merged Whirlpool/Maytag. Strategicdgbr on the part of the merged
firm would have the effect of stifling competitidtom existing and potential small
competitors like GE, Electrolux, and the small nembf foreign firms that compete in
the market. Thus, it is reasonable to expect that-merger, Whirlpool and Maytag will
increase the amount of floor space demanded imaxisf ensuring low visibility and
little access to promotional space for smaller Bsahus edging out competitors.

The smaller, independent dealer distribution chbwilehave even less clout vis-a-vis a
merged Whirlpool/Maytag, which will be able to demdamore and better floor space,
additional marketing support, and fuller produntk.

Entry Can Not be Relied on to Mitigate the Anticompetitive Effects of the Proposed
M er ger

Despite the presence of some foreign competitidaundry, it remains thate novo

entry or expansion beyond the de minimus levehefdcale and timeliness necessary to
overcome the anticompetitive effects of the propgaserger is unlikely. There are a
number of compelling reasons for this. First, fgrefirms such as LG Electronics and
Haier have made some progress in penetrating ¢né-iwading washer and dryer
markets in the U.S. in the last few years. Howetlezir market shares continue to be
small and likely indicative of pre-existing entrgrbers associated with obtaining access
to distribution. These include multi-year promotboontracts held by larger incumbent
firms and other elements of category management.wirile the merger would
exacerbate entry barriers falt rival manufacturers’ (domestic and foreign) byiting

or precluding access to floor space and other niatk&ools necessary to compete, it
would particularly stunt further market penetratimnforeign firms.

Second, there iso foreign competition in the top-loading washer nenkhich has been-
-and continues to be--dominated by domestic fiffitme chances of entry by foreign
firms in the top-loading washer market are thuguaily nil (unless it occurs via the
purchase of Maytag if the Whirlpool combinationdai Even if there were a chance of
foreign entry into the manufacture of top-loadingshers, relatively small market growth
means that an entrant would have to capture sharedn entrenched incumbent. This
would be more difficult than obtaining a slice ebgth in the market.

Third, the role of brand-name loyalty in the apptia industry is particularly strong. One
analyst notes, “. . .the [Maytag] brands still gngohigh level of trust and confidence
with the consumer® For new entrants to gain a foothold in a distiitsuthannel or
persuade distributors to expand their line requoeg lead times. Sears, for example,
carries only the top four manufacturers—Whirlpddgytag, GE, and Electrolux, in

% Longbow, op. cit.
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addition to the Kenmore brand. The foregoing fextailitate against any effective
discipline that entry or expansion by non-domefatios could provide after the merger.

Any Efficiencies Generated by the Proposed Merger Would Have to be Enormousin
Order to Counter act its Anticompetitive Effects

A final component of the analysis set forth in &t of theGuidelinesis to consider
merger-specific efficiencies that may counteraeteffect of a proposed merger on
lessening competition. Some analysts estimategxedticiencies that will accrue from
the proposed merger by the third year at $300-$4illion.*® Whirlpool has made public
statements to the effect that “. . .consumershvaiiefit from this transaction through the
efficiencies that are unique to this combinationere will be cost savings, increased
innovation and quality”” and “. . .an acquisition of Maytag by WhirlpoollMiurther
enhance an already dynamic competitive environnaamt,increased efficiency of
production in the appliance industr3?”

The AAI has not had access to any specific inforomadn the efficiencies the merging
companies claim will flow from the merger. Howevigrere are several important and
interrelated issues raised by an efficiency clairthis case. First, as a general matter,
cost-savings in merger cases are often rejectadsagoportable or found by a court to be
much less than claimed Second, any claim that adding Maytag to Whirlpsol’
operations would generate cost savings shoulddwed with some skepticism.
Whirlpool is already the low-cost producer and nexsinomies of scale in the industry
are presumably at the plant level. It is not cleaw combining with Maytag would result
in additional economies of scale or scope. Moreoeficiencies in marketing and
distribution associated, for example, with elimingtduplicative purchasing and sales
functions may be limited in scope.

Third, any claims that the closure of idle Maytadaps would generate merger-related
savings should be closely scrutinized. Excess dypache U.S. appliance industry is
due in large part to a trend toward increased outsag, a problem that would have to be
dealt with outside the confines of the merger. Mwusr, savings related to shifting
production from high-cost Maytag plants (e.g., iarénce, South Carolina) to lower-cost
Whirlpool plants would need to be verified. Foushen if there were merger-related
efficiencies, it would be difficult to understandhat incentive a merged
Whirlpool/Maytag would have to pass them on to comers in the form of lower prices
when the merged firm would possess significant etgplower.

Finally, a rigorous analysis must support any &fficies defense in light of the high
market concentration levels induced by the proposedyer. Efficiencies that outweigh
the anticompetitive effects of the mergers woulerétiore have to be very substantial--
and lasting. Approval of the proposal merger—generates efficiencies that are passed

% Janney Montgomery Scott, LLC, op. cit.
37 Whirlpool, August 22, 2005, Frequently Asked Questio
38 H
Ibid.
% See, for example, Federal Trade Commission v. StaplesNmc97-701 (1997).
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on in lower prices only for a limited period of #w-would run counter to Section 7 of
the Clayton Act! Indeed, Section 4 of tHeuidelinesprovides that cognizable
efficiencies are most likely to outweigh anticomgped risk only when concentration
levels are low. Thus, the burden is on those tingpart the transactions to show that they
are, on balance, not anticompetitiveHainz the FTC and the Court of Appeals stated
that this burden was very high indeed when they. sailevertheless, the high market
concentration levels present in this case requinesbuttal, proof of extraordinary
efficiencies, which the appellees failed to supfly.

Conclusion - the Proposed M er ger Should not be Allowed to Proceed as Proposed

Based on the best evidence available to us, theb&hd¢ves that a Whirlpool/Maytag
combination raises a substantial risk of competitiarm and should not be permitted, at
least in its present form. The potential for cortpet harm in top-loading washers is
particularly severe, but not the only worrisomeaaieis possible that a remedy could be
fashioned to eliminate the harm caused by the m@gonerger. For example, divestiture
of the laundry asset(s) to a viable buyer thabigess strong a competitor than Maytag
would eliminate competitive concerns associateti wierger-induced concentration in
top- and front-loading washers and dryers. At aimim, divestiture of the top-loading
laundry business would be necessary to cure angietitive effects in that relevant
market. In considering remedies for the proposedhsoation, the AAI encourages the
Antitrust Division to adhere to the principles fffective remedy and administrative
process recently set forth by the antitrust agesiéie

0 Experience shows that most pre-merger claims of efficiemnyotut to be overstated, with the result that
so many mergers fail to deliver the promised goods. See$cherer, "Some Principles for Post-Chicago
Antitrust Analysis," 52Case Western Reserve Law RevieR001.

*! Federal Trade Commission v. H.J. Heinz Co. and Milraitliig Corporation, 345 U.S. App. D.C. 364;
246 F. 3d 708; 2001 U.S. App. LEXIS 7735; 2001-4dEr Cas. (CCH) P73,243. No. 00-5362. Decided
April 27, 2001.

42U.S. Department of Justice, Antitrust Divisigkntitrust Division Policy Guide to Merger Remedlies
Washington, D.C., October 2004, pp. 7-8. Online. Avadabl
http://www.usdoj.gov/atr/public/guidelines/205108.h8rahd Federal Trade Commission, Bureau of
Competition A Study of the Commission’s Divestiture Proc®gashington, D.C., 1999. Online. Available
http://www.ftc.gov/os/1999/08/divestiture.pdf, andait A. Foer, “Toward Guidelines for Merger
Remedies,'Case Western Law Reviéa&, 2001-2002, p. 214.
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