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COURT OF APPEALS: STATE OF NEW YORK
X

CHARLES COX, individually and on behalf of
all otherssmilarly stuated,

Plaintiff-Appelant,
_@a'ng:_
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1 through 100, inclusive,

Defendant- Respondent.
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FOR PERMISSION TO APPEAL

PRELIMINARY STATEMENT

The American Antitrust Ingtitute' respectfully submitsthisbrief, asafriend of the Court, in support
of the motion of Pantiff-Appellant Charles Cox (Appellant) for permission to gpped Cox v. Microsoft
Corp., 290 A.D.2d 206, 737 N.Y.S.2d 1 (1% Dep't, 2002) to the Court of Appeals. Thiscaseaddresses
the extremely important issue of whether CPLR 8901(b) prevents private class actionsfrom seeking relief

under the Donndly Act, the antitrust law for the State of New Y ork.

The American Antitrust Ingtitute is a non-profit consumer-oriented organization that believesthat
the nationa economy isbest served by the vigorous enforcement of the antitrust laws. For moreinformeation
seewww.antitrugtingitute.org. The viewsandpostionsset forthin thisbrief arenot necessarily theviewsof
any particular membersof the American Antitrust Ingtitute’ sBoard of Advisors. Moreover, Advisorswho
areinvolved in the litigation have recused themsalves from participating in the determination of whether to
filethis brief and whet the brief should say.



Webdievethat thisissueisof suchimportanceto the economy of New Y ork State, and dso to the
effective enforcemernt of antitrust laws nationdly, that it should be resolved by the Court of Appedls. The
American Antitrust Ingtitute believes, moreover, that the January 3, 2002 decision of the Supreme Court of
New York County should be overturned, and that private persons should be permitted to bring treble
damage actions on a class basis under the Donndly Act because such actions are not in any manner a
“penaty.”

ARGUMENT

A. Thelssuels Crucial To The Enforcement of The Antitrust L aws

Ever since the United States Supreme Court’ sdecison in Illinois Brick Co. v Illinois, 431 U.S.
720,97 S.Ct. 2061 (1977) (“lllinoisBrick™) theantitrust world hasbeeninturmoail. Thisdecison held that
only direct purchasers could sue antitrust violators, such asillegd cartels, for damages. Indirect purchesars
were denied thisright. This decison met with criticism for anumber of reasons.

Firms that directly purchased from cartels or other antitrust violators often were able to passthe
overcharges on to the next level in the digtribution chain. Sometimesthese overchargeswerepassed onin
full, and there d so weretimes when these overcharges were subjected to dealers normal markup and then
passed on, so that the ultimate consumer paid morethan the origind overcharge. Moreover, sincethedirect
purchasers often needed to maintain good businessrelaionswith theantitrust violators, they were frequently
reluctant to take any actionsthat might antagonize their suppliers. Therefore, direct purchasers often falled
to sue for damages even when they were entitled to do so. The indirect purchasers had, of course, been
denied thisremedy by Illinois Brick, which meant that consumerswere often denied any damage recovery

atdl. 1t a'so meant that antitrust violatorswere often ableto keep mogt, or evendl of tharr illegaly acquired



gans. Thisstuation wasregarded by many assmply unfair. It dso had theeffect of under-deterring future
violations of the antitrust laws.

The reaction of many dates to this unfortunate Stuation was to pass so-cdled “lllinois Brick
Repeder” amendmentsto thelr state antitrust laws, that permitted their citizensto suefor antitrust damages
when they were indirect purchasers. More than 20 States have enacted such amendmentsto ther state
antitrust laws.

The antitrust community remains divided as to whether these laws are truly in the public interest.
Opinion asoisdivided asto whether thisissue should be addressed on aState by State basis, or whether a
Federd solutionisoptimd. Thisareaisthe subject of intense scholarly debate, and isthe subject of heated
discussons at nationd antitrust symposa A wide variety of legidative solutions have been proposed at
both the Federd and State levels, dthough no consensus has yet to emerge concerning the issue.

Although antitrust suits by indirect purchasers are now permitted by many states, including most
ggnificantly New York and Cdifornia, the opportunity for New Y orkers to maintain such suits is dmost
purely theoretica if they cannot be naintained as class actions. Mogt indirect purchaser clams, as
contrasted with claims by direct purchasers involve relatively smal sums for each of the injured indirect
purchasers. Such clamsareunlikely to be maintained on anindividua basis. Congder ahypothetica price-
fixing agreement among three auto makerswhich raisesthe price of their autos by $1000 per vehicle. These
higher prices are then charged to independent auto dedlers who in turn (non-conspiratorialy) mark-up the
illegd overchargeby 10%. Consumerseventualy buy these autosfor $1100 morethan they would havein
a free, unconstrained market i.e. the $1000 price fix overcharge plus the $100 (10%) mark-up. The

ultimate consumers who indirectly purchased from the price-fixersonly have a$3000 treble damage claim



(3 timesthe $1000 per auto overcharge) and are highly unlikely to maintain individua actionsto recover, at
most, thisamount of damages. Moreover, the $1000 (single damage) and $3000 (treble damage) amounts
inthishypothetica represent sumswhich far exceed thetypicd indirect purchaser clam, whichisfrequently
less than $100.

Without the ability to maintain an indirect purchaser suit on aclassaction basis, the act of the New
York legidature in enabling indirect purchaser suitsisa practica nullity.

Perhaps it goes without saying, but the position of the State of New York in the United States
economy iscriticd. New York isour nationd financia center. 1t will be difficult, if not impossible, to bring
nationa order out of the current bakanized array of inconsstent state and federd precedents without
knowing the position of New York. Therefore, we urge the Court to permit this gpped in order to dlow
this crucid issueto be definitively decided by New Y ork’ s highest Court.

B. Antitrust “ Treble’” Damage Actions Are Not Punitive

We ds0 believe that antitrust “treble’ damages suits are not in any sense punitive. Thisisinlarge
part becausewebedlievethat if viewed correctly, antitrust “treble” damage suitswill probably befound to be
a mogt, damages at asingle damage level.? In order to ascertain what thetrue multiplier is, antitrust’ sso-
called “treble’ damages awards should be adjusted for: (1) their lack of full prgudgment interest; (2) effects
of the gtatute of limitations; (3) effects of plantiffs attorney fees and costs, (4) other codts to plaintiffs

pursuing cases, (5) codts to the judicid system in handling antitrust cases; (6) umbrella effects of market

?See Robert H. Lande, Are Antitrust ‘ Treble’ Damages Really Single Damages, 54 Ohio State
L. J 115 (1993).



power; (7) dlocative inefficiency effects of market power; and (8) tax effects® These adjustments show
that from the perspective of consumer plaintiffs, antitrust’ s“treble’” damagesare, actudly probably between
64% and 132% of actua damages, with a mean of 90% of consumers actua losses”* In other words,
antitrust’ s so-caled “treble damages’ remedy probably isa most only single damages.

In redity even nomind treble damages are rardly paid by defendants.  According to the rule of
thumb, even many of the strongest cases sttle for sngle damages, and settlements for more than single
damages are far from the norm. However, these “sngle’ damages are only nominaly single damages
because they have not been adjusted for any of the factors previoudy listed and therefore are only atiny

fraction of the amount required to ensure that victims recover their losses.

3For the reasons behind the necessity of these adjustments see Lande, id.

“Ild. a 164. These numbers should be used cautioudy. The statement that antitrust “treble”
damages are probably between 64% and 132% of actual damages could inadvertently give theimpression
of more accuracy than is warranted. Thisrange is only an esimate. Nevertheless, it isfair to conclude that
actua antitrust damages are much more likely to be a the sngle damage level than at the double or triple
damage levd.



Some may object that awarding indirect purchaser recoveriesin addition to direct treble damage actions
would result in sextuple damages, which would be punitive, excessive, or duplicative. However, theredlity
isvery different. Weare unaware of even asingle antitrust caseinthe history of the United Stateswherethe
defendants paid more than treble damages. Thisistrue even when crimind fines are added to the totd of

direct andindirect damages® Therefore, the current overdl leve of antitrust payouts and pendtiesisonly a
fraction of that needed for purposes of optimal deterrence.® Overly high antitrust damages only exist in

purely theoretical nightmare scenarios concocted by defendantsin order to forestall lawsthat would cause
them to pay damages closer to the optimd leve; that isalevd which would adequately compensate victims
and deter future antitrust violations.

CONCLUSION
The American Antitrugt Ingtitute urges this Court to grant plaintiff-appelant’s motion for permisson to

appedl to the Court of Appedls.

Dated: New York, New Y ork
June 11, 2002
CONSTANTINE & PARTNERS

By:

Joseph C. Gdllo et d., Department of Justice Antitrust Enforcement 1955 -1997: An
Empirical Sudy, 17 J. Ind. Org. 75 (2000).

®|d. Dr. Gdlo et d. showed that finesfrom 1955 to 1993 were only four-tenths of one percent of
the optimal level. His cal culaionsincluded agenerous adjustment for jail time served. See Joseph C. Gdlo
eta., Criminal PenaltiesUnder The Sherman Act: A Study InLaw & Economics, 16 Res. L. & Econ.
25, 59 (1994). Although finesand jail time have increased significantly in recent years, they would haveto
increase more than 200 fold from Gdlo' s basdine to be a the optimd level.



Lloyd Congantine

477 Madison Avenue

New York, New York 10022
212-350-2700

and

Robert H. Lande

Senior Research Fellow
AMERICAN ANTITRUST INSTITUTE
2919 Ellicott St., N.W.
Washington D.C., 20008
202-244-9800



