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Chairman Conyers, Ranking Member Smith, and members &uth@ommittee, | am
Richard Brunell, Director of Legal Advocacy for the American Antitrust Institute (OAAIO).
Thank you for his opportunity to present the views of the AAI as you consider CongressOs r
sponse to the Supreme Couttégin® decision which, by a vote of4, overturned the vene
ableDr. Miles’ case and theer se rule against resale price maintenance (ORPMO}) @hie
gress had long endorsed. AAl is an independervpnofit research, education, and advocacy
organization that supports the strong and sensible enforcement of our antitrust laws to ensure that
markets are competitive for the benefit of consumerstemedonomy as a wholeWe believe
that consumer welfare and economic innovation are best served when retailers are free to engage
in discouning, and therefore urge this committee to take action to restore some version of the
per se rule?

Executive Sumnary

What have we learned in the almost two years sincéddgn decision?It appears that,
as expected, the use of resale price maintenance programs has increased, even though antitrust
counselors have advised caution because some state attornews lygareetaken the position

that RPM remainger se illegal undersomestate lavg and other states hapassedr may pass

! Leegin Creative Leather Products, Inc. v. PSKS, Inc. 127 S. Ct. 2705 (2007).
2 Dr. Miles Medical Co. v. John D. Park & Sons Co., 220 U.S. 373 (1911).

% Background is available at www.antitrustinstitute.org. AAI views on awide range of competition
policy issues are set forth in THE NEXT ANTITRUST AGENDA: THE AMERICAN ANTITRUST INSTITUTEG
TRANSITION REPORT ON COMPETITION POLICY TO THE 44TH PRESIDENT. This book has been provided to
Subcommittee members and is available on our website.

* AAI has been actively involved in the debate over RPM. We filed an amicus brief in Leegin urging the
Court not to overturn Dr. Miles, submitted comments in the FTC® Nine West matter opposing Nine
West@ petition to lift resale price restrictions, provided written testimony to the Senate Judiciary Com-
mittee in support of Senator Kohl@ Discount Pricing Consumer Protection Act, and testified before the
Maryland legislature in support of legislation reaffirming the per se rule under Maryland antitrust law.
All of these submissions are available on AAI@ website. Many of the points discussed here are elabo-
rated in Richard M. Brunell, Overruling Dr. Miles. The Supreme Trade Commission in action, 52
ANTITRUST BULL. 475 (2007).



Q eegin repealerO bills. Wecdotally, we also believe there has been greater us@ k2
policiesO and minimum advertised pric{iMAP) policesto enforce minimum resale pricesl-A
lowing manufacturers to forestall discounting is problematic at any time, but it is particularly
unfortunate during thiime of deep recessiomhen consumers depend on discounts to make
ends meet angharufacturers may be momessuredhan ever to use RPM to forestatice
wars.

We have also learned that, as expected, thwmbed Orule of reasonO adopted by the S
preme Court for judging RPM agreements amounts to a rule of yidus legality. The Court
said that RPM agreements were to be evaluated on dgasse basis, and courts would have
to be diligent in eliminating anticompetitive uses from the market, but in most of the eases d
cided afterleegin, the lower courts summarily dismissed tdaenplaints bcause the relevant
markets alleged by plaintiffs were said to be too narrow as a matter of law; plaintiffs were not
even allowed to try to prove their cases. Thélerm with usingan unstructuredule of reason
for RPM is not simply that ibrdinarily requires proof of a relevant market and that the defendant
has market power, which is difficult and expensive to establish even if one gets past a motion to
dismiss. The problem is that tBepremeCourt fundamentally misunderstood the natfrthe
compeitive harm from RPM.

The Court and its Chicag®chool supporters look at the higher prices that result from
RPM and say, Oso what.O0 We shasdrae that the manufacturersO and consumersO interests
are congruent; the manufacturer would préferetailers to sell at the lowest prices possible in
order to increase sales. If the manufacturer adopts RPM ittheustorebe because it will
somehowmncrease the demand for its product notwithstanding the higher prices, perhaps because
the RPM wil induce retailers to offer services that make the product more attractive tarconsu

ers. Higher prices are only anticompetitjiube argument goeghen they are result of collusion



among manufacturers or retailers, or perhaps the result of a dommedintjent retailer pressu
ing the manufeturer to adopt RPM.

The critics of RPMpotablyincluding Congress when it repealed the fair trade laws in
1975, look at the higher prices and see harm to consumers. When a manufacturer announces thal
it will not permit prices to fall below a certain level, they are suspicious. They know that man
facturers are not so fond of retail discounting because it can put downward pressureesal&hol
prices, and that a fixed retail price on one product can put autw@r the price of competing
products that are not even subject to RPM. So when they see the higher prices that result from
RPM they say, Oshow me the consumer benefit.O Yet, the business justifjeatoatly ¢
feredfor RPM provideno real benefitd consumers.

The most common justification is that RPM allows a manufacturer to buy betterudistrib
tion or shelf space from retailers that carry competing brands, but while this may increase the
manufacturerOs sales, it does not benefit consumers; amttax\g it may give retailers an-i
centive to push the product with tlaegermargin protected by RPM even when it may be-inf
rior to competing productsAnother common justification is that RPM can preventfrilig re-
tailers from Ofree ridingO on fadirvice retailers, but even when this is a plausibheam,

RPM is a poor mechanism for addressing it. And finally, RPM is often touted as a toohto mai
tain the brand image of higgdnd products, which seems to be more about deceivirsyowrs

than baefitting them. In any event, even if these objectives were thought to bembdgitthere

are less restriive ways for manufacturers to achieve them, such as paying retailers directly for
sewices. The problem with RPM is that, regardless of the marpar which it is used, it tends

to prevent more efficient retailenwho have expert local knowledge of the needs and shopping
behavior of their customerspm passing on the benefits of their lower costs tsamers This

centralization of decisiemakingnot only harms consumers in the short, ititslows down m-



novation and productivity in the retailing sector by impairing an important tool fovatine
retailers to gain market share.
Introduction

This testimony is organized as follows: Fitstill explain why the issue of theer se
rule is important as a practical matter and requires action by Congress. Second, | will explain
why Leegin was wrongas a matter dbothjurisprudence and policy, including the follimg:

! The Court flouted thentent of Congress favoring ther se rule and thereby usurped

CongressOs authority to make national competition polaryarea in which Congress

has been intensely involved.

I The Court underplayed the magnitude of the anticompetitive risks of RiRMiding

higher prices and reduced efficiency and innovation in retailing, and failed to recognize

that those risks have increased with increasing retail concentration.

I The Court overplayed the possible procompetitive uses of RPM and failed to deknow
edge that there is no empirical evidence that such uses are common or important.

I The Court failed to consider that any procompetitive effects of RPM can be achieved
by less restrictive alternatives that do not prevent efficient retailers passing daweeir
costs to consumers.

I The Court erroneously believed that there were no good justifications for treating RPM
and nonprice vertical restraints differently.

I The Court failed to recognize the costs of the rule of reason, including an increased i
cidence of anticompetitive RPM, increased business uncertainty and litiggpienses.

The Practical Importance of thePer Se Rule

AAl believes that thd.eegin decision was wrong as a matter of jurisprudence and policy
for many of the same reasons artitetbby Justice Breyer in his powerful dissent endlf of

four Justices. As Justice Breyer explained:

®> AAl isnot alone. The academic criticism of Leegin has been substantial. See, e.g., Edward D.
Cavanagh, Vertical Price Restraints After Leegin, 21 LoY. CONSUMER L. REV. 1 (2008); Warren S.
Grimes, The Path Forward After Leegin: Seeking Consensus Reform of the Antitrust Law of Vertical Re-
straints, 75 ANTITRUST L. J. 467 (2008); Lance McMillian, The Proper Role of Courts: The Mistakes of
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Theper se rule forbidding minimum resale price maintenance agreements has

long beertembedde@in the law of antitrustlt involves price, the econoyts

Ocentral nervous syste@(citation omitted]. It reflects a basic antitrust asspin

tion (that consumers often prefer lower prices to more senvitejnbodies a &

sic antitrust objective (providing consumers with a free choice about sueh ma

ters). And it creates an easily administered and enforceable brigh@oenot

agree about pric®that businesses as well as lawyers have long undefstood.

But before exploring in detail the reasons thaigin was wrongly decided, let me explain why
the isue is important as a practical matter and offer four reasons why Congress needs to act now
to repealleegin.

First, two years have passed siheegin was decided, and we can observe the early r
turns: not unexpectedly, numerous press reports indicdtthéheuling has resulted in increased
use of resale price maintenance agreemamis OsoftO RPM programs suchCaggare poli-
ciesO and minimum advertised price (MAP) politi¢snder aColgate or Ounilateral® minimum
price policy, a manufacturer obtaicompliance with minimum retail prices, not by explicit
agreement, but by threatening to cut off noncompliant dealers. Under a MAP policy, aagnanufa

turer prevents retailers from advertising below a minimum price. Manufacturers have favored

these Osoff@PM programs because many states, including California and New York, may co

the Supreme Court in Leegin, 2008 WIsC. L. REV. 405; Mark D. Bauer, Whither Dr. Miles?, 20 LOY.
CONSUMER L. REV. 1 (2007).

6127 S. Ct. at 2736.

" See, e.g., Joseph Pereira, Price Fixing Makes Comeback After Supreme Court Ruling, WALL ST. J., Aug.
18, 2008, at A1 (stating that (dm]anufacturers are embracing broad new legal powers that amount to a
type of price fixingOand offering several examples); Joseph Pereira, Why Some Toys Don’t Get Dis-
counted — Manufacturers Set Minimums That Retailers Must Follow Or Risk Getting Cut Off, WALL ST.
J., Dec. 24, 2008, at D1 (in the wake of Leegin Onany manufacturers have instituted pricing minimums
for advertising or salesQ); Saul Hansell, For Sony, No Discounts Means Stress Free Shopping, NewY ork-
Times.com, Bits Blog, Nov. 20, 2008, http://bits.blogs.nytimes.com/ 2008/11/20/stressed-sony-says-high-
prices-will-help-you-relax/? (describing Sony QUnified Resale Execution,Ointroduced in June, which
bans retailers from discounting certain high-end products).

8 See Joseph Pereira & John R. Wilke, Instruments, Audio Gear Scrutinized in Price Probe, WALL ST. J.,
Oct. 23, 2008, at B1 (noting that manufacturers Chave grown more interested in establishing minimum
advertised prices since the rulingQ); Joseph Pereira, Discounters, Monitors Face Battle on Minimum Pric-
ing, WALL ST. J, Dec. 4, 2008, at A1 (describing growth of firms that monitor pricing on the web as a
result of proliferation of MAP policies).




tinue to treat RPM agreementszas se illegal under state antitrust lawsiccordingly, antitrust
counselors have advised caution in adopting express RPM agreements, atdazastiamal b-
sis!® While Colgate policies have always been lawful in theory, prioféegin manufacturers
were often inhibited from adopting such policies because implemen@infgare program was
perceived by many to be draconian, costly, and impecttarequired a manufacturer to tarm
nate otherwise&alued noncompliant retailers and to refrain from price discussions witleany r
tailers™* After Leegin, however, antitrust lawyers have been advising manufacturerSdhat
gate policies may be more fléie because the consequences of running afoul afdhgize

limitations are not as sevete.Similarly, prior toLeegin, MAP policies were typically limited to

® See Michael A. Lindsay, Resale Price Maintenance and the World After Leegin, 22 Antitrust, Fall 2007,
at 32.

19 See M. Russell Wofford, Jr. & Kristen C. Limarzi, The Reach of Leegin: Will the States Resuscitate DF.
Miles?, ANTITRUST SOURCE, October 2007, at 1, http://www.abanet.org/antitrust/at-source/07/10/Oct07-
Wofford10-18f.pdf (G T]houghtful commentators have noted that the continuing uncertainty about the
statesCtreatment of minimum resale price maintenance could slow the business response to Leegin.Q.

1 See Brian R. Henry & Eugene F. Zelek, Jr., Establishing and Maintaining an Effective Minimum Resale
Price Policy: A Colgate How-To, ANTITRUST, Summer 2003, at 8, 8 (QUnder Colgate, the cautious sup-
plier has but one choice with respect to violators Bimmediate termination of product purchasing privi-
leges with no warnings, no second chances, and no continued shipments in response to assurances of fu-
ture compliance Dregardless of the size of the violator and the volume of its purchases.Q. Ironically, the
Court cited the cost of implementing a Colgate policy as ajustification for adopting the rule of reason.
See Leegin, 127 S. Ct. at 2722-23. In addition to restoring some version of the per se rule, Congress
should also limit the use of the Colgate doctrine as a means of avoiding strictures against RPM, as dis-
cussed below.

12 See Lindsay, supra, at 36 (noting that Ghow is the time to reconsiderOadopting a Colgate policy be-
cause QLeegin has reduced the exposure that would result if a unilateral policy inadvertently becomes (or
is perceived as becoming) an @greement.@); Marie L. Fiala& Scott A. Westrich, Leegin Creative
Leather Products: What Does the New Rule of Reason Standard Mean for Resale Price Maintenance
Claims?, ANTITRUST SOURCE, Aug. 2007, at 9, http://www.abanet.org/antitrust/at-source/07/08/Aug07-
Westrich8-6f.pdf (explaining that having a Colgate policy is Qhow less risky than it was in the pastQ;
Thomas B. Leary & EricaS. Mintzer, The Future of Resale Price Maintenance, Now That Doctor Miles is
Dead, 4N.Y.U.J. L. & Bus. 303, 341 (2007) (M]anufacturers with Colgate programs]] may be able to
discuss their differences with non-compliant retailers, rather than terminating them absolutely as they
heretofore have been required to do.Q.




manufacturefinanced (ceop) advertising and allowed significant OleakageO in discothting.
After Leegin, socalled ObaldO MAP policies (i.e., those that apply regardless of whether the
manufacturer pays for the advertising) that leave less room for discounting are le¥s risky.
Second, the fact that many states’ continue to treat RPM agr se illegal does not o+
dercut the need for Congress to restorepthae rule under the Sherman Act. Commentators
have generally concluded that it is unclear how courts will interpret existing state statutes, even if
attorneys general favorpar se rule. Most state antitrust statutes are construed in harmony with
federal law. Only one sta@@Marylandbhas amended its statute in light/etgin to expressly
adopt theer se rule And some have sgested that state laws that adoptase rule might
be preempted by the Sherman Attln any event, a statey-state approach will offer no prate
tion to consumers in states that follow federal law and, perhaps most significantly, wilt-not pe
mit the federal enfaers to bring RPM cases opeér se basis.
Third, while it is true thaLeegin did not make RPNber se legal, and the Court offered
that Ocourts would have to be diligent in eliminating their anticompetitive uses from the marketO
under the rule of reasdhthe way that the courts have interpretedgin so far suggests that the
rule of reason will devolve into a rule of virtyadr se legality, as it has with nonprice vertical

restraints. Several lower courts (indhglthe lower court on remand ireegin) have dismissed

3 | ndeed, where minimum advertised pricing policies are tantamount to RPM because discounting is
effectively precluded, the FTC had said it would consider them to be per se illegal. See In re Sony Music
Entertainment, Inc., No. C-3971, 2000 WL 1257799 (F.T.C.).

¥ See Lindsay, supra, at 36. But see New Y ork v. Herman Miller, Inc., 08-CV 2977 (S.D.N.Y. 2008)
(complaint by Attorneys General of New Y ork, Michigan and Illinois challenging GoaldOMAP policy as
resal e price maintenance agreement under state and federal law where the advertised price was the price
at which a consumer purchased the product).

1> See 2009 Md. Laws c. 44 (approved by the governor April 14, 2009), available at
http://mlis.state.md.us/2009rs/chapters noln/Ch_44 hb0657T.pdf.

16 See, e.g., Lindsay, supra, at 33.
" Leegin, 127 S. Ct. at 2719.




RPM complaints on motions thsmiss for failing sufficiently to allege a relevant market, not
even permitting plaintiffs te-y to prove a rule of reason violation, even though the cases i
volved allegations of market power and dual distribution (i.e., manufacturers that seil,ahreta
competition with their dealers, as well at wholes#lelndeed, even the FTC interpreteegin
to permit RPM in a case where the leading manufacturer of womenOs fashion shoes (albeit with
Oonly a modest market shareO) engaged in dual distrilREibhpractices appeared to be @sd
spread in the industry, and its purported procompetitive efficiencies wepeo@en.&

Fourth, Congress should not wait to act for the completion of the FTCOs workshops on
RPM. While the FTC (Commisioner Harbour int@rlar) is to be commended for umthking
to study RPM, it is not clear when or what the end product of the workshops will bes-As di
cussed below, empirical studies in the past have been inconclusive. And insofar as tifie FTC o
fers policy prescriptionsrgyuidelines for courts, such recommendations will bestained by
the Leegin degsion.

To be sureleegin is not going to mean the end of consumer discounts, even if RPM is
effectively legalized by the courts. Manufacturers often like retail discogyaind discount
chains are a wekstablished, signidant part of retailing. As the Court noted, even in the fair
trade era when resale price maintenance waarghy legal, only a small fraction of goods was

fair traded. However, as Justice Breyerrdeted, that small fraction would translate in@-si

18 See PSKSS, Inc. v. Leegin Creative Leather Products, Inc., 2009 WL 938561 (E.D. Tex. 2009); Spahr v.
Legin Creative Leather Products, Inc., 2008 WL 3914461 (E.D. Tenn. 2008) (consumer class action);
Jacobs v. Tempur-pedic Int., Inc., 2007 WL 4373980 (N.D. Ga. 2007) (consumer class action). But see
Babyage.com v. Toys ROUS, Inc., 558 F. Supp. 2d 575 (E.D. Pa. 2008) (denying motion to dismiss).

*® In re Nine West Group Inc., FTC Dkt. C-3937, Order Granting in Part Petition to Reopen and Modify
Order Issued April 11, 2000 (May 6, 2008) (J-TC Nine West OrderQ.



nificant dollar amounts in todayOs retail marketplace of more than $3 ffillareover, in-
creasing retail concentration and buyer power suggest that the rigicofgpetitive, retailer
induced RPM Bs increased significantly since the fair trade era. And during this time of deep
recession, it is partitarly important that consumers not be forced to pay higher unnecessarily
high prices, even as manufacturers may be more tempted than ever to use fBfestall price
wars.

Leegin is Bad Jurisprudence

Thirty-four years ago, the Subcommittee on Monopolies and Commercial Law held hea
ings on H.R. 2384, the bill that was enacted as the Consumer Goods Pricing Act df T8e5.
law repealed the scalled Ofair tradeO amendments to the ShermadtAetMiller-Tydings Act
of 1937 and the McGuire Act of 19%2which had authorized states to legalize resale price
maintenance agreemerfts.The Subcommittee, headed by Representative Peter Rodino, heard
testmony from numerous witnesses, including the Deputy Assistant Attorney General, Keith
Clearwaters, and théhairman of the Federal Trade Commission, Lewis Engman, both of whom
testified in favor of restoring theer se rule ofDr. Miles.”® The Senate Judiiy Committee also
held seven days of hearings with 23 witnesses, including the Assistant Attorney Genenal for A
titrust, Thomas Kauper, who testified to the same effe@he Committee reports show that

Congress believed that RPM was pernicious and dhimibannedThe Committees heard the

2 Justice Breyer estimated that if prices on goods subject to resale price maintenance rose by the same
rate that occurred in the fair trade era, retail bills would increase by an average of roughly $750 to $1000
for afamily of four. 127 S. Ct. at 2736.

2 pub. L. No. 94-175, 89 Stat. 801 (1975).

Z The Miller-Tydings Act is the only substantive amendment to Section 1 of the Sherman Act in itsentire
history.

3 See Fair Trade: Hearings on H.R. 2384 Before the Subcomm. on Monopolies and Commercial Law of
the H. Comm. on the Judiciary, 94th Cong. 3, 109 (1975) [House Hearings].

? See Fair Trade Laws: Hearings on S. 408 Before the Subcomm. on Antitrust and Monopoly of the .
Comm. on the Judiciary, 94th Cong. 176-77 (1975).



arguments, similar to those made today, that resale price maintenance could be procompetitive in
some circumstances, yet rejected any exceptions jthe rule®

Congress passed the Consumer Goods Pricing Alctowérwhelming, bipartisan pu
port, and President Ford enthusiastically signed it intcd®faim. 1977, when the Supreme Court
in GTE Sylvania adopted the rule of reason for nonprice vertical restraints, it expressly stated that
different treatment of resabrice maintenance was justified in part because Congresp-had a
proved theper se rule?” After the Reagan Administrati@s Justice Departmapught to ove
turntheper se rulein Monsanto,?® Congress passed appropriations measures in 1983, 1985,
1986, ad 1987 preventing the Department from using appropriated funds for this péitpose.
Such measures were no longer needed when the (first) Bush Administration came to office and
promised to enforc®r. Miles.*® Between 1990 and 2000, the FTC and Departmehisifce

brought about 14 RPM cases; the States also brought numerou¥ cases.

 For areview of this history, see Brunell, supra, at 487-88.

% Statement by President Gerald R. Ford Upon Signing the Consumer Goods Pricing Act of 1975 (law
Qwill makeiit illegal for manufacturers to fix the prices of consumer products sold by retailersQ.

" Continental T.V., Inc. v. GTE SylvaniaInc., 433 U.S. 36, 51 n.18 (1977) (GCongress recently has ex-
pressed its approval of aper se analysis of vertical price restrictions by repealing those provisions of the
Miller-Tydings and McGuire Acts allowing fair-trade pricing at the option of the individual StatesObut
Qn]o similar expression of congressional intent exists for nonprice restrictions.Q.

% Monsanto Co. v. Spray-Rite Service Corp., 465 U.S. 752 (1984). The Court declined to reach the issue.
See id. at 760 n. 7; see also id. at 769 (Brennan, J., concurring).

# See H.R. Rep. No. 237, 102d Cong., 1st Sess. 4 (1991) (QWith the possible exception of merger policy,
there is probably no area of antitrust where Congress has displayed such an explicit and abiding intent to
set policy for the courts and enforcement agencies as the area of resale price maintenance (RPM Q.0

% See Speech by Ass® Attorney General James F. Rill, 57 Antitrust & Trade Reg. Rep. (BNA) 671, Nov.
9, 1989 (stating that the Antitrust Division would not advocate change to the per se rule and would Qnot
hesitate to bring a resal e price maintenance case, contingent only on evidence sufficient to establish a
genuine resale price conspiracy and facts showing a significant regional impactQ; see also Interview With
Former Assistant Attorney General James F. Rill, 63 Antitrust & Trade Reg. Rep. (BNA) 254 (Aug. 27,
1992) (favoring Gaper se illegality principle applied to resale price maintenanceQ.

3 See Brunell, supra, at 479 & n.22 (listing cases).
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There matters stood until the Roberts Court granted certiorbeeifin to reconsider the
Dr. Miles rule, notwithstanding that there was no great hue and cry demandiily.thafes be
reversed. On the contrary, the bipartisan Antitrust Modernization Commission had declined to
study the topic, noting that there was Oa relatively low level of controversy on the stbject.O

What did the Court have to say about the legislatistohj showing Congress®s e
dorsement of thger se rule? The Court responded:

The text of the Consumer Goods Pricing Act did not codify the ryterofe ill e-

gality for vertical price restraintdt rescinded statutory provisions that made

themper se legal. Congress once again placed these restraints within the ambit of

o 1 of the Sherman ActAnd, as has been discussed, Congress intended @ 1 to

give courts the abilitydo develop governing principles of |@n the common

law tradition.[citations onitted] Congress could have set the Miles rule in

stone, but it chose a more flexible optidiie respect its decision by analyzing

vertical price restraints, like all restraints, in conformance with traditional & 1

principles, including the principlihat our antitrust doctrines Oevolve with new
circumstances and new wisdom.O [citations omitted]

With all due respect, we believe, like the dissentktisat by ignoring the obvious pu
pose of the Consumer Goods Pricing Act to extengédhee rule, theCourt failed to respect
CongressOs will. Indeed, the CourtOs Ocommon lawO approach to the Sh&man Act
unconstrained by congressional intent and its own prec&defliects an ominous trend in jud
cial lawmaking. The Court has set itself up as thecgral antitrust policymaker for the country,
a OSupreme Trade Commission,O except that unlike the Federal Trade Commission, it is staffed
with law clerks rather than antitrust experts, has no ability independently to gather data, and is

not subject to agey oversight by Congress. Just as Congress had to enact the Clayton Act in

% Antitrust M odernization Commission Single-Firm Conduct Working Group, Memorandum at 16 (Dec.
21, 2004), at http://www.amc.gov/pdf/meetings/Single-FirmConduct.pdf.

%127 S. Ct. at 2724 (emphasis added).

¥ See id. at 2732 (QCongress fully understood, and consequently intended E to make minimum resale
price maintenance per se unlawful.Q; see also Herbert Hovenkamp, Chicago and its Alternatives, 1986
DUKE L.J. 1014, 1020 n.34 (Q am persuaded E that Congress has sanctioned the per se rule for resale
price maintenance, and that we should feel obliged to comply with it until Congress tells us otherwise.Q.
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1914 in response to the CourtOsaveing of the Sherman Act iftandard Oil, and the Cellar
Kefauver Act in 1950 after the Court limited the Sherman Act agaiivinbia Steel, Congress
must once again rein in the Court and reestablish its primacy in making national competition
pdlicy for the benefit of consumers.

Leegin is Bad Policy

The CourtOs repeal of e se rule against RPM is bad policy for several reasons. First,
the CourtOs standard for determining when to appéy g rule was wrong. The Courtgo
cluded that thger se rule was not appropriate for RPM because, O[n]otwithstanding the risks of
unlawful conduct, it cannot be stated with any degree of confidenceetizdé price maintenance
Oalways or almost always tends to restrict competition and decrease Sutdon@@er while
that standard has been asserted in some ¥4sésthe wrong testJustice Breyer acknow
edged thatesale price maintenancan hae procompetitive effects (Othe proponentsef-ae
rule have always conceded as much®t Obefore concluding that courts should consequently
apply a rule of reason, | would ask such questions as, how often are harms and benefits likely to
occur? How easy is it to separate the beneficial sheep from the antitrust@datéddern des
sion theory dictates that the proper fousot simply on the frequency with whiahpracticas
anticompetitive or procompetitive, but also on the magnitude of timeshar benefits and, given
error costs, whether an alternative rule would generally improve consumer welfare ahd the a
ministration of the antitrust lawsAs Professors Areeda and Hovenkamp have €dids thus

not enough to suggest that a class of ag#s is sometimes or even often beneficial or harmful.

%127 S. Ct. at 2717, quoting Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 723 (1988).

% But see GTE Sylvania, 433 U.S. at 50 n.16 (QCases that do not fit the generalization may arise, but aper
se rule reflects the judgment that such cases are not sufficiently common or important to justify the time
and expense necessary to identify them.Q.

% Leegin, 127 S. Ct. at 2732.
® Id. at 2729.
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The critical questions are always ones of frequency and magnitude relative to the business and
legal alternatives®

Second, as explained below, while giving some credence to the anticompet#ote eff
RPM, the Court understated the magnitude of the risks. Moreover, the Court ignored the fact
that abandoning theer se rule in favor of the rule of reason will inevitably lead to an increased
incidence of anticompetitive RPM, as well as increasexgrtainty for business and greater lit
gation expenses. At the same tirtines Court failed to showhat theDr. Miles rule harned con-
sumer welfare The evidence that procompetitive uses of RPM are common or important is e
ceedingly thin. And insofarsaRPM has procompetitive uses in theory, the evidencéegsat
restrictive alternativeare more costly or less effective is nonexistent.

The Anticompetitive Effects of ResalePrice M aintenance

The Court recognized that resale price maintenance Od@esdumomic danger$’0
What are those dangers?
Higher prices The function ofresale price maintenanceto raise resale prices torco

sumersand there is little dispute thatsale price maintenangenerally has that effett. This

¥ 8 PHILLIPE. AREEDA & HEBERT HOVENKAMP, ANTITRUST LAW ! 1628b, at 292 (2d ed. 2004); see also
Arndt Christiansen & Wolfgang Kerber, Competition Policy With Optimally Differentiated Rules Instead
of “Per se Rules vs. Rule of Reason”, 2 J. COMP. L. & ECON. 215, 238 (2006) (explaining Cerror cost
approachOin law and economics, and observing that to justify abandoning prohibition of RPM, Ot is not
sufficient to show that that there are cases in which resale price maintenance can lead to positive welfare
effectsQ); Edward lacobucci, The Case for Prohibiting Resale Price Maintenance, WORLD COMP. L &
ECON. REV., Dec. 1995, at 71, 102 (advocating per se rule because Qhe number of cases where RPM is
efficient will probably be rather small, while the cost involved from switching from RPM to alternatives
islikely to be minimal [and] the cost of arule-of-reason review is likely to be significant if it isto be done
properly.Q.

© Leegin, 127 S. Ct. at 2719; see id. at 2717 (JT]he potential anticompetitive consequences of vertical
price restraints must not be ignored or underestimated.Q; id. at 2716 (QU]nlawful price fixing, designed
solely to obtain monopoly profits, is an ever present temptation.Q.

! See 8 AREEDA & HOVENKAMP, supra, ! 1604b, at 40 (resale price maintenance Qends to produce
higher consumer prices than would otherwise be the case. The evidence is persuasive on this point.Q.
Even the majority seemed to acknowledge this, see 127 S. Ct. at 2718 (Gprice surveysindicate that [re-
sale price maintenance] in most cases increased the prices of products sold@) (quoting THOMASR.
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would seem enouglo tmakeresale price maintenancempeitively suspect? and was the main
reason Congress repealed the fair trade favBtudies of the fair trade era showed that prices of
items subjected to fair trade fair trade statewere signifcantly highethanin states wheree-
sale price maintenaneess illegal, and that fair trade cost consunielisons of dollars a yeaf*
More recently, music companiesO efforts to restrain resale prices of CDs was estimated by the
FTC to have cost consumers as much as $4Bom™

The Court, however, was not impressed with the argument that resale price maintenance
raises prices to esumers, Oabsent a further showing of anticompetitive corfdu€h® Court
suggested that since the high prices may be accompanied byeatgeservices, it is noeces-
sarily the case that resale price maintenance reduces consumer {{elféas. Congress ther
fore misguided when it saw higher prices in fair trade states as being harmful to consbmers?
the absence of other infoation, isit unreasonable teresume that higher prices resulting from

resale price maintenance are indicative afsconer harm? think not.

OVERSTREET, JR., RESALE PRICE MAINTENANCE: ECONOMIC THEORIES AND EMPIRICAL EVIDENCE 160
(FTC Bureau of Economics Staff Report 1983)) (alteration in original), although the Court went on to say
that resale price maintenance Onay reduce prices if manufacturers have resorted to costlier alternatives of
controlling resale prices that are not per se unlawful.Old.

% See Nat® Soc@ of Prof® Engineers v. United States, 435 U.S. 679, 692 (1978) (Qp]riceis the @entral
nervous system of the economy@) (quoting United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 226
n.59 (1940)).

* The 1975 Act itself is entitled, QAn Act To amend the Sherman Antitrust Act to provide lower prices
for consumers.O 89 Stat. 801 (1975).

“ See H. REP. NO. 94-341, at 3 (1975); see also F.M. Scherer, Comment on Cooper et al.’s “Vertical
Restrictions and Antitrust Policy”, COMP. PoLICY INTQ, Autumn 2005, at 65, 71-74 (reviewing studies
showing substantial consumer savings from termination of resale price maintenance in light bulb, retail
drug, blue jeans, and other sectors).

* See Press Release, Fed. Trade Comm(, Record Companies Settle FTC Charges of Restraining Compe-
tition in CD Music Market (May 10, 2000), http://www.ftc.gov/opa/2000/05/cdpres.htm.

® Leegin, 127 S. Ct. at 2718.

" See id. (Qprice surveys @lo not necessarily tell us anything conclusive about the welfare effects of [re-
sale price maintenance] because the results are generally consistent with both procompetitive and an-
ticompetitive theories@) (quoting OVERSTREET at 106) (alteration in original).
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According to theCourt, focusing on higher prices overlooks thahanufactureordina-
ily benefits fromlow resale prices OAs a general matter, thereforéhe Court saida®ingle
manufacturer will desire to set minimuesale prices only if the Oincrease in demasulting
from the enhanced service.will more than offset a negative impact on demand of a higher
retail price.¥® However,an alignment between manufacturers® and consumers® interests cannot
be generalize®

Any congruenc®f manufacturer and consumer interests evaporates if thefaxturer
adoptgresale price maintenanaethe behest of its retailertndeed, the Court noted, OIf there is
evidence that rethars were the impetus for a Viedl pricerestraint, there is a greater likelihood
that the restraint facilitates a retailer cartel or supports a dominant, ineffetaterr®® The
Court ackimwledged that the risk aésale price maintenanbeing used to facilitate dealerlco
lusion is a Olegitimate concerfi.Moreover, the Court recognized that, even without dealer
collusion, a Omanufacturer might consider that it has little choice butcimaodate [a powe
ful] retailerOs demands for vertical price restraints if the manufacturer believes it needs access to
the retailerOs distribution network.®ut while recognizing the anticompetitive retaiEwer

explanation foresale price maintenagdhe Court seemed oblivious to the changes in the-eco

* Id. at 2719 (quoting Frank Mathewson & Ralph Winter, The Law and Economics of Resale Price Main-
tenance, 13 REV. IND. ORG. 57, 67 (1998)) (alteration in original).

® See Toys AROUSs, Inc. v. Fed. Trade Comm(, 221 F.3d 928, 938 (7th Cir. 2000) (noting that rationale
for permitting restricted distribution policies Qlepends on the alignment of interests between consumers
and manufacturers. Destroy that alignment and you destroy the power of the argument.Q (internal quotes
omitted). Professor Cavanagh maintains that the argument that the manufacturer acts as a surrogate for
the consumer Gxmacks of putting the fox in the chicken coop to protect the hens.O Cavanagh, supra, at
20.

® Leegin, 127 S. Ct. at 2719 (citing Brief for William S. Comanor & Frederic M. Scherer as Amici Curiae
Supporting Neither Party, 2007 WL 173679, at 7-8, which states, Qhere are no arguments in economic
analysis supporting restraints arising from distributor actions or pressures. In such circumstances, RPM
and similar restraints lead to higher consumer prices with no demonstrated redeeming values. . . .Q.

L 1d. at 2717.
21d.
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omy thathaveheightermdthe risk of retaileinducedresale price maiehance For exanple,the
Court emphasized that a single retailer cannot Oales®®price maintenanagthout Omarket
powerQ and quoted the old saw fr@wxsiness Electronics that {r]etail market power is rare,
because of the usual presence of interbrantpettion and other dealerg®Glowever, common
sense says otherwise. Retail buyer power is comfhami is increasing algrwith retail co-
centratiort> As Justice Breyer pointed out, increased coimagon in etailing Omay enable
(and motivate) more retailers, accounting for a greater prigewf total retail sales volume, to
seek resale price maintenance, thereby makimgre difficult for pricecutting competitors
(perhaps internet retailers) totain market share®

Lower retail prices may sometimes be in the manufacturerOs interest, but sometimes the
manufacturer can maximize its profits when RPM is usgdit@/y maximize the profits of the
manufacturer and its retailers, or the mantufiger and its competitorsThe Courtconcededhe
danger thatesale price maintenanagght be used to facilitate a manufacturer cartait, sg-
nificantly, failed to recognizthatresale price maintenanogay also facilitate oligopolistic

ing that may not itself be illegal. The Courtalsodid not acknowledgdustice Breydbs point

% Id. at 2720 (quoting Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717, 727 n.2 (1988)) (altera-
tion in original).

> See, e.g., 8 AREEDA & HOVENKAMP, supra, | 1604d3, at 48, 49 (QMultibrand deal ersCability to substi-
tute other brands gives the dealers considerable leverage.Q.

% See, e.g., KrisHudson, States Target Big-Box Stores -- Maine if First to Require that Wal-Mart, Rivals
Undergo Impact Studies, WALL ST. J., June 29, 2007, at A8 (reporting that in 2006, the ten largest U.S.
retailers accounted for 25% of the nation( retail purchases, excluding cars, up from 18% in 1996).

® Leegin, 127 S. Ct. at 2733.

% See id. at 2716; see also Brief of Amici Curiae Economists in Support of Petitioner, Leegin, 2007 WL
173681, at 13 (objection thad some traction historicallyQ; OVERSTREET, supra, at 22 (Ofhe economics
literature contains several examples of possible collusion among manufacturers which may have been
facilitated by RPM.Q.

% See 8 AREEDA & HOVENKAMP, supra, | 1606d-f, at 86-92 (resale price maintenance reinforces manu-
facturer coordination, whether express or tacit, by reducing utility of wholesale price cuts and increasing
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that O[ijncreased concentration among manufacturers increases thedikéhat producer
originated resale price maintenance will prove more gheen today than in years past, and more
harmful.& Further, RPM may be used strategically to dampen interbrand price competition at
the retail level even when competing manufacturers do not use &daieting singlebrand
retailers and multibrand retailers may respond to aufaaturerOs use of RPM by raising the
price of other brand®.

The Courtalsofailed to recognize manufacturéiscentive indepetiently to adoptesale
price maintenanci order to protect their own wholesale margins. Retail distogims often
hamful to the manufacturer because it puts pressure on the manufacturer to reduce its wholesale
prices® As aWal-Mart executive stad when WaMart was the new discounter on tHedk,
Ol don®t have any question but that competitive pricing at the retail level creates more pressure
on manufactrersO factory prices than is present when theyOre able to set retaibpieks . .
G?

Reduced efficiency and innovatioin addition to raising pricegesale price maiet

visibility of prices; Qlanger is more than theoreticalQ). Justice Breyer recognized that facilitation of tacit
collusion was the main anticompetitive risk at the producer level. See Leegin, 127 S. Ct. at 2727.

9 1d. at 2734.

® See Greg Shaffer, Slotting allowances and resale price maintenance: a comparison of facilitating prac-
tices, 22 RAND J. ECON. 120 (1991) (Qegalizing RPM is tantamount to allowing retailers to commit to
pricesQ). A recent study of Toyota® no-haggle pricing policy in Canada provides some empirical support
for this phenomenon. See Xiaohua Zeng et al., The Competitive Implications of a ONo-HaggleOPricing
Policy: The Access Toyota Case (Sep. 9, 2008) (unpublished manuscript),
http://management.ucsd.edu/f acul ty/seminars/2008/papers/weinburg.pdf (finding that Toyota® uniform
no-haggle pricing policy not only raised Toyota@ retail prices in provinces where it was used, but
Honda® as well).

® See, e.g., 8 AREEDA & HOVENKAMP, supra, ! 1606c, at 85-86 (noting Onstances in which intense price
competition at the dealer level has led to price cuts at the manufacturing levelQ); Robert L. Steiner, How
Manufacturers Deal With the Price-Cutting Retailer: When Are Vertical Restraints Efficient?, 65 ANTI-
TRUST L. J. 407, 441-42 (1997) (explaining that resale price maintenance may be used to tame the
exercise of countervailing retail power).

52 S, Robson Walton, Antitrust, RPM, and the Big Brands: Discounting in Small-Town America (11), 15
ANTITRUST L. & ECON. REV. No. 2, at 11, 16 (1983).
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nancehas a tendency teduce innostion and efficiency in retailingAs Justice Breyer noted,
resale price maintenance agreements Ocan inhibit expansion by more efficient dealers whose
lower prices might otherwisattract more csiomers, stifling the development of new, more-eff
cient modes of retailing . . .>30The n@jority recognized this effect when it noted, ORetailers
with better distribution systems and lower esistictures would be prevented from charging

lower prices by theRPM] agreement® But while the majority was referring to resale price
maintenance that is used to organize a retailer Catted, effect is inherent in resale price mai
tenance regardless of the purpose for which it is empldyedimportance of this exclusionary
theory of anticompetitive harm is highlighted by a recent study on the effect of eliminating RPM
on books in the United Kingdom in the mid 1990s. In a report last year prepared for the Office
of Fair Trading researbersconcluded that the abolition of RPM contributed to the entry and
rapid growth of innovative forms of book retailing, namely Internet sellers and supernfarkets.

The Procompetitive Justifications for Resale Price Maintenance

Declaring that the OeconomidsHature is replete with procompetitive justifications for a

manufacturerOs use of resale price mainten&httee@ourt identified three procompetitivesju

% Leegin, 127 S. Ct. at 2727 see 8 AREEDA & HOVENKAMP, supra, | 1632c4, at 320 (When resale
prices are not fixed, price competition anong dealers favors the expansion of those with efficient scale
and methods, thus lowering the cost of distribution.Q.

® Leegin, 127 S. Ct. at 2717.

8 See id. (also noting that Gilominant retailer . . . might request resale price maintenance to forestall inno-
vation in distribution that decreases costsQ.

% See OFFICE OF FAIR TRADING, AN EVALUATION OF THE IMPACT UPON PRODUCTIVITY OF ENDING RE-
SALE PRICE MAINTENANCE ON BOOKS (Feb. 2008), available at

http://oft.gov.uk/shared oft/economic_research/oft981.pdf; see also Emanuele Givannetti & David Stalli-
brass, Three Cases in Search of a Theory: Resale Price Maintenance in the UK (2009) (unpublished
manuscript) (noting that Gtudy suggests that this growth of innovative book retailing in the UK would
have been substantially slower absent the ability to offer discounted prices).

% Leegin, 127 S. Ct. at 2714.
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tifications® each of which is problematic.

Free rider theory The principal theory discussed by tGourt and relied upon by resale
price maintenance advocates is the Ofree riderO theory, under which resale price maiatenance
benefit consumensecause the higher prices may induce retailers to providegbeeservices that
promote interbrand compgtin and othewise would not be providedProminently featured in
Sylvania, this theory (dang backat leasto Telser in 1960) as wellknown to Congress in 1975
but nonetheless wasjected as a basis for permittingsale price maintenan&e As Justie
Breyer noted, free riding is common in our economy; the real issue is Ohow often thd-Ofree ri
ing® problem is serious enough significantly to deter dealer investhé&maf@ssors Comanor
and Scherein theiramicus brief to the Court indatedOtherés skepticism in the economid-li
erature about how ofté@resale price maintenancis @eeded to prevent freling and ensure
that desired services areopided* Klein and Murphyhavenoted that the standard freider

theoy for resale price maintenaa isOfundmentally flawedO becausés based on Othe unkea

% Justice Breyer said that the majority had listed just two theories, free rider and new entry. He did not
accept the majority@ contractual -fidelity theory, discussed infra.

% See, e.g., S. REP. NO. 94-466, at 3 (1975) (noting that manufacturer could solve services problem Cby
placing a clause in the distributorship contract requiring the retailer to maintain adequate service. Moreo-
ver, the manufacturer has the right to select distributors who are likely to emphasize service.Q; House
Hearings, supra, a 32 (statement of Thomas A. Rothwell, Executive Director and General Counsel of
Marketing Policy Institute, quoting Bork@® efficiency explanation for RPM).

" Leegin, 127 S. Ct. at 2729.

™ Brief for William S. Comanor & Frederic M. Scherer as Amici Curiae Supporting Neither Party,
Leegin, 2007 WL 173679, at 6; see also F. M. SCHERER & DAVID ROSS, INDUSTRIAL MARKET STRUC-
TURE AND ECONOMIC PERFORMANCE 552 (3rd ed. 1990) (Qelatively few products qualify . . . under Tel-
ser@ free-rider theoryQ); 8 AREEDA & HOVENKAMP, supra, | 1601e, at 13 (QU]nrestrained intrabrand
competition does not lead to substantially detrimental free riding when dealers provide no significant
services (such as drugstores selling toothpaste), the services they do provide cannot be utilized by
customers who patronize other dealers (luxurious ambience), the services are paid for separately (post-
sale repair), the services provided are not brand specific and are fully supported by a wide range of prod-
ucts (high-quality department store), the services can be provided efficiently by the manufacturer
(advertising), or a sufficient number of consumers patronize the dealers from whom they receive the
service.Q; id. | 1611f, at 134 (QF]or most products, low-service discounting dealers do not impair the
viability of full-service dealers; both exist side by side.Q.
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istic assumption that the sole avenue of nonpricepetition available to retailers is the supply
of the particular services desired by the mactufer.(¥ They haveshown that, Oegn if the
manufacturer fixes the retail price and does not permit price competition, retailers still have an
incentive to free ride by supplying nonprice services that are not desired by the manufacturer but
are of value to consume€® such as free gifts, freeliery, discounts on bundled piacts,
rewards programs, and so farttNo matter how large a margin is created by resale price-mai
tenance, there appears to be no incentive for competitiveidiieg retailers to sypy the ce-
sired . . . services’©

The Oquality certificationO version of the frieer theory cited by the Coltiis even
more problematic because the discounters are not even expected to offaritles séthe pre-
tige retailers, and thus have higher margins with which to continuest 1@feO by offering
non-price inducements to attract customers from prestige ret&ilésrthermore, even iesale
price maintenancis used to prevent free riding and increase outpate is na: priori reason to

believe that consumesas a wholdenefit,because wst consumermay prefer the lowepriced

2 Benjamin Klein & Kevin M. Murphy, Vertical Restraints as Contract Enforcement Mechanisms, 31 J.
LAwW & ECON. 265, 266 (1988). Klein and Murphy were part of the group of amici economists supporting
the reversal of Dr. Miles. See Brief of Amici Curiae Economistsin Support of Petitioner, supra, App. 2a.

" Klein & Murphy, supra, at 266.
“1d.

™ Under this version, discount retailers free ride on the reputation of prestige retailers for carrying only
high-quality products. See Leegin, 127 S. Ct. at 2715-16 (C]onsumers might decide to buy the product
because they seeit in aretail establishment that has a reputation for selling high-quality merchandise.Q.

76 See lacobucci, supra, at 80-82; see also 8 AREEDA & HOVENKAMP, supra, | 1613d-g, 156-65 (main-
taining that quality certification theory is Gelatively weakOlargely because elite dealersCservices are
unlikely to be driven from the market since they are not brand specific and the ambience of elite dealersis
not subject to free riding; Qiistribution restraints in this context reflect the power of elite dealers rather
than the manufacturer@ desireQ).
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product without the servicé§ As Justice Breyer noted, insofar as resale price maintenance
agreements encourage dealers to compete on service instead of price, they threaten Owastefully t¢

attrad foo many resources into that portion of the indust§.O

Services without freeiding. The Court also maintained thatsale price maintenance
Ocan also increase interbrand competitiombguaging retailer services that would not be-pr
vided even alEnt free ridingO because it Omay be difficult and inefficient for a manufacturer to
make and enforce a contract with a retailer specifying the different services the retailerrmust pe
form.3° The Court was apparently referring to Klein and MurphyOs CitoatrfidelityO th-
ory, which is not so much about the difficulty of contual specification, but rather aboutgi
ing dealers excess profits to provide an incentive Ofor faithful performance of all the dealersO
express or implied obligation§&CUnder tlis theory, the threat of termination or other coatra
tual sanction may be an inadequate incentive againg&trghivy retailers if they are making only
normal prdits®* Putting aside the issue of why coetifion among retailers in the absence of

freeriding would not be sufficient to ensure adequate dealer sef¥itws theory suffers from

" See Brief for William S. Comanor & Frederic M. Scherer, supra, at 4-5; see also Brief of Amici Curiae
Economists, supra, at 10 (noting that Scherer & Ross have shown Qhat RPM may reduce both consumer
and social welfare under a plausible hypothesis regarding the impact on demand for the productQ.

"8 Leegin, 127 S. Ct. at 2727 (emphasis added).
" Id. at 2716.

8 8 AREEDA & HOVENKAMP, supra, | 1614e, at 172; see also Mathewson & Winter, supra, at 74 (Orhe
role of resale price maintenance in the Klein-Murphy explanation is to protect retailer quasi-rents against
erosion by retail price competition, to ensure that contract termination has sufficient value as athreat.Q.

8 Klein & Murphy, supra, at 268-69 (many dealers Gmake insufficient manufacturer-specific investments
to insure dealer performance solely through the threat of losing the return on these specific investmentsQ.

8 Justice Breyer did not credit this theory because, he said, O do not understand how, in the absence of
free-riding (and assuming competitiveness), an established producer would need resale price mainte-
nance. Why, on these assumptions, would a dealer not @xpandQits Gnarket shareQas best that dealer sees
fit, obtaining appropriate payment from consumers in the process? There may be an answer to this ques-
tion. But | have not seenit. And | do not think that we should place significant weight upon justifications
that the parties do not explain with sufficient clarity for a generalist judge to understand.O Leegin, 127 S.
Ct. at 2733. In fact, the contractual-fidelity theory doesrely on aform of freeriding or externality, either

21



several flaws. First, as with the standard-fider theory, this theory is undermined by nonprice
competition, which should have a tendency to eliminate the exdesier profits on which the

theory is predicate®. Second, as with any resale price maintenance scheme designed to raise
dealer margins, the result is likely to harm consumers of multibrand retailers insofar as those
retailers steer consumers to higiargn, pricemaintained products regardless of their compet

tive merits® Third, if the goal is merely to increase the rents earned by dealers, then there are
less restrictive alternatives, such as lusan payment® Finally, it is not obvious that this

theory has any empirical significance; how many manufacturers in the real world look to provide
supranormal profits to their distributors so that the threat of teation in the case of nonee

pliance is meaingful?

New entrant theory The third procompdtve justification discussed by the Court is the

Onew entrantO jifstation® QuotingSy/vania, the Court suggested that resale price reaint

between dealers as under the traditional theory, or between the manufacturer and the retailer. See Klein &
Murphy, supra, at 281 (noting that dealer may free ride on manufacturer® reputation). The theory re-
sponds to the criticism of the traditional free-rider theory that RPM is unnecessary if (and ineffective
unless) manufacturers can contractually require retailers to provide services. Klein and Murphy suggest
that contractual specification may not be enough to motivate dealers or may not be practical. For afur-
ther discussion of the specification point, see infra.

8 See Ittai Paldor, Rethinking RPM: Did the Courts Have it Right All Along? 199-202 (June 25, 2007)
(unpublished S.J.D. thesis, University of Toronto)
http://papers.ssrn.com/sol 3/papers.cfm?abstract id=994750.

8 See 8 AREEDA & HOVENKAMP, supra, | 1614a-d, at 165-71 (rejecting dealer goodwill asjustification
for RPM because providing multibrand retailers with higher margin to push particular brand leads to de-
ception of consumers and reflects retailer power); LAWRENCE A. SULLIVAN & WARREN S. GRIMES, THE
LAW OF ANTITRUST: AN INTEGRATED HANDBOOK & 6.3c2, at 343 (2006) (noting multibrand retailersO
incentives to steer consumers away from brands that offer lower margins even if those brands are com-
petitively superior).

& See Paldor, supra, at 204-08; lacobucci, supra, at 88.

% The majority mentioned a fourth theory by way of citing Raymond Deneckere et al., Demand Uncer-
tainty, Inventories, and Resale Price Maintenance, 111 Q. J. ECON. 885 (1996), which the Court de-
scribed as Qhoting that resale price maintenance may be beneficial to motivate retailers to stock adequate
inventories of amanufacturer@ goods in the face of uncertain consumer demand[].O Leegin, 127 S. Ct. at
2716. Under thistheory, RPM assures dealers that if demand turns out to be low they will not be forced
to liquidate their inventory at fire-sale prices, which induces the dealers to stock sufficient inventory to
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nance can facilitate new entry byrd@i[ing] competent and aggressive retailers to make the
kind of investment bcapital and labor that is often required in the distribution of produncts u
known to the consumer®his theory has been questioned by scholars because other tools
(such as restricted distribution) are usually more effective in ensuring that GdomargtelyO
stores will not siphon off theawards that pioneering dealers need for their Omissionary #ork.O
And whatever benefits there may hypothetically be from RPM inducing new entry, it is quite
likely substantially outweighed by the ability of RRddntrolled retailers to block new retailer
entry, where price discounting is a traditional and frequently used strdteggy event, this
rationale, if conviking, could easily be accommodated by a limited exception tecthe rule,

as Justice Breyeuggested although such an exception was expresgcted by Congress in
1975

Brand image Notably, the Court did not include preservation of Obrand imageQcas a pr

cover ahigh demand. Thistheory does not necessarily benefit consumers, as the authors note, because it
deprives consumers of the surplus that would be obtained in the low demand state absent RPM, which
may exceed the surplus with RPM. See Deneckere et al., supra, at 887 (Q1]n contrast to other efficiency-
based theories of RPM . . . in which manufacturer and consumer interests roughly coincide, we show that
manufacturer benefits can often come principally from consumer surplus.Q). Moreover, it assumes that
the alternative of paying dealers for unsold inventory in the event of low demand is more costly than en-
forcing RPM, which is questionable. See Paldor, supra, at 211-21 (critiquing demand uncertainty hy-
pothesis).

87 Leegin, 127 S. Ct. at 2716 (quoting Continental T.V ., Inc. v. GTE Sylvanialnc., 433 U.S. 36, 55
(1977)). Interestingly, thistheory is not typically one of the procompetitive justifcations offered by
economists. See, e.g., Brief of Amici Curiae Economists, supra (citing free-rider, contractual-fidelity, and
demand-uncertainty theories).

% Steiner, supra, at 430; see also Warren S. Grimes, Spiff. Polish, and Consumer Demand Quality: Verti-
cal Price Restraints Revisited, 80 CALIF. L. REV. 817, 849 (1992) (maintaining that less restrictive alter-
natives are available for new entrants to gain dealer loyalty); 8 AREEDA & HOVENKAMP, supra, | 1617a3,
at 195-96 (while new-entry rationale makes sense as a justification for exclusive territories, it Geems
presumptively inapplicable to resale price maintenanceQ.

¥ See Leegin, 127 S. Ct. at 2731 (Justice Breyer stating that if he were starting from scratch, he Gnight
agree that the per se rule should be slightly modified to allow an exception for the more easily identifiable
and temporary condition of Gew entry.@) (citing Robert Pitofsky, In Defense of Discounters: The No-
Frills Case for a Per Se Rule Against Vertical Price Fixing, 71 GEO. L.J. 1487, 1495 (1983)).

% See H. REP. NO. 94-341, at 5 (1975).
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competitive justification, notwithstanding that it is often cited by manufacfursisding

Leegin itself’* As Pofessos Areeda and Hovenkamp explain, OManufacturers often say that
price discounting OcheapensO their product image and thereby destroys the goodwill that the
manufacturer hasesieloped for its product through skillfutlgertising and marketing. . . . [But
u]nless connected with dealer\sees . . . the claim does not appear to be a powerful8ne.O
This theory rests on the generally implausible assumption that the demand for the good is u
ward sloping, although partiar retailers are able to increase output by lowering ptideso-

far as this assumption is based on the proposition that consumeersoeisly believe that a

higher price itself reflects higher quality (or that a lower price itefiats lower quality) then

it amounts to a frontal assault on the basiicymf the Sherman Act and the Federal Trade
Commission Act, which is that consumers are sovereign and mussureexd, when reasonably
informed, to make rational decisions in a competitive marketplackeed, Congress rejected

this theory as a justification for fair trade because Othe marketplace should be allowed to judge
the value of a Obrand image® without the restrapised by resale price maintenan¥e Even

if Gnob appeahor conspicuousonsumption, might support an upwaldping demand curve

in some circumstances, such a ratiomseot a legitimatgustification for RPM because it is
difficult to disentangle from the effects arising from deception, and conspicuosisngption

offersno intrinsic benefit for consumers. Moreover, a khgite image can be controlled by

%! See Leegin, 127 S. Ct. at 2711 (Leegin Gexpressed concern that discounting harmed Brighton@ brand
image and reputation.Q). It was also cited by Nine West. See Letter from the American Antitrust Institute
to Deborah Platt Majoras, Re: Petition of Nine West Footwear Corp. to Reopen and Modify Order, FTC
File No. 981-0386 (Dec. 5, 2007), available at http://www.antitrustinstitute.org/Archives/9W.ashx (QAAI
Nine West LetterQ); see also Henry & Zelek, supra, at 8 ((Bignificant discounting of a product can ad-
versely affect the manufacturer, its resellers and the product itself by eroding brand image.. . . .Q.

% 8 AREEDA & HOVENKAMP, supra, | 1631al, at 306; see id. | 1633d2(A), at 335 (would reject protec-
tion of manufacturer goodwill as ajustification for RPM, at least presumptively).

% See id. ! 1613c, at 156 (postulated upward-sloping demand curve has little empirical support).
% H.R. Rep. No. 94-341, at 5 (1975).
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setting the wholesale price or by restricting distribution to-eigth retailers, without thena
ticompetitive side effects of RPRA.

Empirical Evidence

What of the emipical evidence?The Court concluded, Oalthough the empiricalence
on the topic is limited, it does not suggest efficient uses of the agreements are infrequent or h
potheticalO and thus Otjper{se] rule would proscribe a significant amount of progatitive
conduct . . . .8 The dissent disagreed. Justice Breyer could Ofind no economic consensusO on
how often resale price maintenance will be beneficial in prattidéhe majority cited two &r
centO empirical studies of litigated ca8e&ne by Paline Ippolito, published in 1991eviewed
all cases (public and private) reported between 1976 and 1982 that included resale prece maint
nance claim&® The other by Thomas Overstreet, issued by the FTC in 1983, reviewed the 68
resale price maintenancesesa brought by the FTC that were resolved between 1965 and
1982

Ippolito concluded that the cases were generally not consistent with dealer orananufa

% See OVERSTREET, supra, at 61 n.1 (Q1]n the snob appeal case it is not obvious why RPM would be
necessary because the manufacturer could insure high prices without RPM.Q); Pitofsky, supra, at 1494.

® Leegin, 127 S. Ct. at 2717-18.
Id. at 2729.
%8 Id. at 2715, 2717.

% See Pauline M. Ippolito, Resale Price Maintenance: Empirical Evidence From Litigation, 34 J. LAW &
ECON. 263, 266 (1991) [Ippolito, RPM]. Ipppolito® work was originally published as a staff report of the
Federal Trade Commission Bureau of Economics. See PAULINE M. IPPOLITO, RESALE PRICE
MAINTENANCE: ECONOMIC EVIDENCE FROM LITIGATION (FTC Bureau of Economics Staff Report 1988)
[IPPOLITO, STAFF REPORT]. Her sample consisted of 73 cases brought by federal or state enforcement
agencies and 130 private cases, about 30% of which involved maximum RPM claims. See Ippolito, RPM,
supra, a 268-69. Information about the cases came from judicial opinions and consents reported in the
CCH Trade Cases reporter. See id. at 266.

1% See OVERSTREET, supra note 97, at 63. Many of the FTC cases reviewed by Overstreet are also in the
Ippolito sample. Compare id. a 92-100 with |PPOLITO, STAFF REPORT, supra, a Table Al.
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turer cartel theorie¥” but Justice Breyer noted that Othis study equates failure of plaintiffs to
allege collusion with thezbsence of collusionban equation that overlooks the superfluoas n
ture of allegations of horizontal collusion in a resale price maintenance case that would be tried
under theper se rule, and the tacit form that such collusion migtkie.&? Ippolito also co-
cluded that the Ospecial services,O or free rider theory, Qhasittie to be a major explan
tion for RPM-type practices® based on the fact that 50 percent of the private cases and 42 pe
cent of the government cases involweltat she categorized as Ocomplex products,O i.@- Opro
ucts for which quality and use information were nontrivial issues prior to purchase and where the
information was not specific to the retailers® go8dsThis can hardly be described asiOev
denceO thdree riding was involved in any of these cases; at most it suggests thatifrge ri
could not be ruled out.

In his study, Overstreet concluded thRP™ was not likely motivated by collusive dea
ers who had successfully coerced their suppliers int@ &M to facilitate a widespread dea
ersO cartelO based on the fact that in 47 cases where data were available, over 80 percent involve

products with more than 200 deal&fs.But large numbers do not necessarily indicate low co

101 See Ippolito, RPM, supra note 148, at 281 (noting that only 13% of the sample included allegations of
horizontal price fixing). But see |PPOLITO, STAFF REPORT, supra, at 53 (45% of RPM cases brought by
DOJinvolved allegations of horizontal price fixing).

192 [ eegin, 127 S. Ct. at 2732 (citing HERBERT HOVENKAMP, FEDERAL ANTITRUST PoLICY & 11.3c, at

464 & n.19 (3d ed. 2005)) (making similar criticism). |ppolito® assumption was that Of the plaintiff had
any evidence that the practice at issue in the litigation was used to support collusion, we would expect to
see horizontal price-fixing allegations in these cases, in addition to the RPM allegation.O Ippolito, RPM,
supra, a 281. This raises the question of the validity of drawing any inferences about the actual practice
of RPM from private cases with RPM allegations, when RPM may not have been present at all in many
of the cases. See Brunéll, supra, at 509 n. 151.

1% | ppolito, RPM, supra, at 285 (emphasis added).

1% 4. at 283; see id. at 284 (categorizing as complex such products as printing, funeral insurance, and
television sets).

1% OVERSTREET, supra, at 80 (ONidespread dealer collusion involving more than 100 (or 200) decision
makers seems unlikely to be effective or persistent in the absence of restrictions on entry such aslicensing
requirements or some mechanism for overt coordination such as an active trade association.Q. Overstreet
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centration or the absenceardominant dealer or a small number of dominant dealers, and the
study does not consider whethesale price maintenance may have been limited to local markets
in which dealer concentration was hitji. Moreover, some of the besbcumented instances of
resale price maintenance in history, such as those involving retail druggists, involved dealer ca
tels in highly unconcentrated mark&ts.Ovastreet did not look for indications of procomipet

tive explanations of resale price maintenatiand recognizedat the information he used for

his study was generally Oinadequate to determine rigorously whether the assamiat@itec
condtions correspond best with procompetitive or anticompetitysmotineses about the use of
RPM.G% Neither Ippolito nor Overstreeonsidered whether dealer pressure witholitision

might have accounted for any of the instances of resale price maintenance. In sum, neither of
these antiquated OnewO studies does much to fill Othe dearth of empirical evidenceO on the effec

of resde price maintenance noted by Ippofit®. However, many commentators agree with

also concluded that manufacturer collusion was an unlikely explanation for most of the cases, since Ga
good deal of the RPM reflected in FTC cases has occurred among small firms selling in markets that are
structurally competitive.O Id. at 78; see id. at 73 (finding only 24.4% of cases had four-firm concentration
in excess of 50%, measured using 5 digit S.1.C. product classes).

1% See id. at 80 (Whether local dealer collusion (or monopsony) could explain particular instances of
RPM cannot presently be determined from the general information in the case files.Q.

197 See Thomas R. Overstreet Jr. & Alan A. Fisher, Resale Price Maintenance and Distributional Effi-
ciency: Some Lessons from the Past, 3 CONTEMP. POL& 1SSUES 43, 49-50 (1985) (noting that, contrary to
predictions of economic analysis, retail druggists cartel Gachieved virtually universal compliance with a
price-fixing policyBdespite very large numbers and an extremely unconcentrated marketQ.

1% See OVERSTREET, supra, at 66-68. The Court quoted Overstreet@ conclusion that Ge]fficient uses of
[resale price maintenance] are evidently not unusual or rare,@Leegin, 127 S. Ct. at 2715 (ateration in
original), but this conclusion seemsto be based on his determination that his study and the prior studies
that he reviewed did not show that dealer and manufacturer collusion always or almost always explained
RPM, rather than any studies affirmatively demonstrating efficient uses of RPM. See OVERSTREET, su-
pra, a 165-67.

1% /4. at 66. Indeed, Overstreet noted that the case records Qyenerally contain only limited information
concerning the scope of particular RPM programs and the extent to which they were enforced,Oid., and
most files had Gho description of the RPM practices of competitors.O 7d. at 67.

101 ppolito, RPM, supra, at 293 (OThe current dearth of empirical evidence on the use of vertical re-
straints and of RPM in particular seriously limits the development of economic understanding of these
practices.Q.
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OverstreetOs later observation that Othe historical experience, or pr&fibtis] largely a
sorry record of abuses, in sharp contrast to the contentRRMOs missionias. &

Less Restrictive Alternatives

Perhaps the most glaring flaw in the majorityOs analysis is its failure to consider whether
any procompetitive effects aoksale price maintenancan be achieved by less restrictive means
that do not prevent efficiemetailers from passing on their lower costs to consumers. If so, then
the costs of thger se rule would be minimal Amici economists recognized that manufacturers
may curtail free ding by other means, and that where such means are avaiRBI,r@aynot
offer an incemental benefit to interbrand competition that would offset the diminutiom- of i
trabrand compéion.3™ The most obvious way to ensure desired retailer services is te-pay r
tailers for perfoming those services, using promotional alloe@smor other marketing tec
niques:™® There is no empirical evidence whatsoever that such techniques are more costly or

less effective tharesale price maintenanaeobtaining dealer servicé¥ which is perhaps why

the Court ignored the poif. To be sue, promotional allowances for services may ultimately

" Overstreet & Fisher, supra, at 45; see also Brunell, supra, at 511 n.160 9 (citing additional sources).
Y2 Brief of Amici Curiae Economists, supra, a 9.

3 See, e.g., Toys ROUS, Inc. v. Fed. Trade Comma, 221 F.3d 928, 933, 938 (7th Cir. 2000) (rejecting
free-rider argument because services performed by retailer, such as advertising, warehousing and full-line
stocking, were compensated by manufacturer).

14 See 8 AREEDA & HOVENKAMP, supra, | 1632b at 318 (Qhere are few documented instances of signifi-
cantly impaired distributionOas a result of ban on RPM).

> The Robinson Patman Act is no impediment to reimbursing retailers for services that benefit the sup-
plier. See Richard M. Steuer, Dysfunctional Discounts, ANTITRUST, Spring 2005, at 75, 79. Amici
economists maintained that paying dealers for services may not be as efficient as RPM Qunder some cir-
cumstancesObecause Ot may be difficult to specify completely all of the services that the retailer must
perform and the level at which it must perform them,Oor because it is (possible that the retailer, rather
than the manufacturer, knows which retail-level services will be the most effective in maximizing the
competitiveness of the product, or that the most effective services will be discovered only through experi-
ence with the market and will be more apparent to the retailer than to the manufacturer.OBrief of Amici
Curiae Economists, supra, at 9 (emphasis added). However, no evidence was offered as to the empirical
significance of these possibilities. It is not apparent why aretailer would choose to provide services that
the manufacturer has not even asked for when other retailers are not also required to provide such serv-
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also raise consumer prices to account for the cost of the services, butesdileeprice maist
nancesuch payments do not prevent discounting that reflects more efficient retailersO lower
costs of ®ing business. As New YorkOs Solicitor General pointed out at oral argument, OltOs a
questiorreally of what kind of currency a manufacturer can use to buy those retailer sefvices.O

The Court missed this simple truth, as is evident in its critiqueedditpument thakesale
price maintenancshould be considered anticompetitive merely because it raises prices:

The implications of respondesnposition are far reachindgany decisions a

manufacturer makes and carries out through concerted action ddo lagher

prices. A manufacturer might, for example, contract with different supplietsto o

tain better inputs that improve product quali®r it might hire an advertising

agency to promote awareness of its goodst no one would think these actions

violate the Sherman Act because they lead to higher prides antitrust laws do

not require manufacturers to produce generic goods that consumers do not know

about or want.The manufacturer strives to improve its product quality orade pr

mote its brandecause it believes this conduct will lead to increased densand d

spite higher pricesThe same can hold true for resale price maintenahce.
But the difference betweersale price maintenanaad these other quali#gnhancing activities
that also raiserices is that, even assuming thedale price maintenangetheory can be used to
increase demand, it comes with an anticompetitive weight attached: it always preoenesi-
cientretailers from cutting pricesased ontheir lower costs And, of couse, these other ackv
ties raise demand directly, and only indirectly raise prices, wislgle price maintenancases

prices directly and only indirectly may lead to the hefimdoenefits.

Costs of the Rule of Reason

The majority acknowledged thah@per se rule can give clear guidance for certaim-co

ices, unless the services themselves are profitable for aretailer, which means that resale price mainte-
nance is not necessary in the first place.

18 Transcript of Oral Argument, Leegin, 2007 WL 967030, at 48 (Mar. 26, 2007) (Barbara Underwood).
Y Leegin, 127 S. Ct. at 27109.
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duct®® and Omay decrease administrative cdSt@ minimized the significance of the issue
by asserting that O[a]ny possible reduction in administrative costs cannot alone justify the
Miles rule.®® But no one had argued they did. Justice Breyer contended that the administrative
costs of a rule of reason would be significant, and militated strongly in favor of retainjpwg the
se rule. And the cost of the rule of reason is not simply uncertaintyadjudication costs, but
the Ofalse negativesO that result from making it significantly more difficult to bring a successful
resale price maintenance suit.

Although the Court said that the lower Ocourts would have to be diligent in eliminating
. articompetitive uses [0RPM] from the market,¥¥ and instructed them to Oestablish theslitig
tion structure to ensure the rule [of reason] operates to eliminate anticompetitive restraints from
the market and to provide more guidance to busine$Se €ticeBreyer pointed out that will
not be an easy exercise. The Court suggested three relevant considerations for the rule of reason
Bnumber of manufacturers using the restraint, source of the restraint, and marked potwée
CourtOs obtuse three parabsaof instruction offer little guidance and likely will exoaie
many anticompetitive uses dsale price maintenance

The Court said the Onumber of mantufieers that make use of the practice in a given i

Y8 1d. at 2713.
19 1d. at 2718.

120 1d. The Court pointed out that per se rules Gtan increase the total cost of the antitrust system by pro-
hibiting procompetitive conduct the antitrust laws should encourage.Old. And, gilding the lily, added,
Orhey also may increase litigation costs by promoting frivolous suits against legitimate practices.Old. Of
course, if the practice is deemed per se illegal, then it is not legitimate under the law and suits challenging
it can hardly be considered frivolous. The nature of per se rulesisthat they are overinclusive and lead to
false positives. The Court seemed to think that the rule of reason leads to more accurate results, but that
is not necessarily the case, as noted in the text.

21 1d. at 2719.
22 14 at 2720.
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dustry can provide important instructiof:Gor widespread coverage oésale price maiet

nancemay facilitate a manufacturerOs cdffebr deprive consumers of meaningful chdice.

But the Court did not acknowledge the difficulties of determining xttené of coverage when

local variation and OiormalCresale price maintenance a@nsiered, asheyshould be® Nor

did the Court offer guidance on the extent of market coveragethgte considered probie

atic. In a concentrated market, coverage need not be extensive to trigger concern aldfaat manu
turer coordinatiot”” The FTC entirely ignored the Omarket coverageO factoiimétsVest
dedsion,even though Nine West had maintained that one reason it wished to use RPM was that
many of its competitors were doing.$d

The Court allowed that th@source of the restraint may also be an important comsider

12 1d. at 2719.

124 As noted above, the Court did not acknowledge that resale price maintenance can facilitate oligopoly
pricing. If cartel facilitation were the only issue, then it would be difficult to quarrel with the arguments
of RPM proponents that RPM needs no independent legal sanction.

1 Jd. at 2719 (quoting Scherer and Ross to the effect that widespread coverage of RPM Gldlepriv[es] con-
sumers of ameaningful choice between high-service and low-price outlets@); see also Brief for William
S. Comanor & Frederic M. Scherer, supra, at 9 (noting that with widespread market coverage Gzonsumer
choice is restricted to goods with bearing high distribution marginsOand dealer promotional efforts will
Qargely cancel each other out in the aggregate, leading to a high-price, high-margin, high promotional
cost equilibrium with relatively little if any expansion of demand.Q).

126 Areeda and Hovenkamp argue persuasively that (Ji]n measuring market coverage, vertically integrated
firms should be counted among those using the vertical restraint, along with firms controlling resale
prices informally.O 8 AREEDA & HOVENKAMP, supra, | 160696, at 96. But they note the difficulties of
determining market coverage (because a suit involving one or afew manufacturers will seldom offer
reliable information about other manufacturersOvertical restraints, especially their informal ones.O Id., :
1632d2, at 322. Market coverage must be assessed at the local level if consumersCability to avoid price-
maintained products is taken seriously.

127 See id. | 160695, at 96 (danger of use of RPM to facilitate manufacturer coordination in concentrated
market Qloes not disappearOat market coverage between 10-50 percent); Brief for William S. Comanor &
Frederic M. Scherer, supra, at 10 (suggesting presumption of illegality in concentrated markets where
RPM isimplemented by seller with at least 10 percent market share; (fJocusing on oligopolistic sellersd
market structure is appropriate because under oligopoly, imitation of one leading seller@ marketing strat-
egy by other sellersis more likelyQ.

128 Soe AAI Nine West Letter, supra; see also Howard P. Marvel, Resale Price Maintenance and the Rule
of Reason, ANTITRUST SOURCE, June 2008, at 8, http://www.abanet.org/antitrust/at-source/08/06/Jun08-
Marvel 6=26f.pdf (Orhe willingness to dismiss the possibility of a manufacturer cartel is somewhat sur-
prising, given the widespread use of RPM in conjunction with the sale of women@ shoes.Q).
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tion,3% but Justice Breyer pointed out that Oit is often difficult to identify B producer or
dealeis the moving force behind any given resale price raamce agreement®® More
fundamenthy, one does not need a retailer cartel or a Odominant, inefficient retailer,O as the
Court suggests: to find retail buyer power or to conclude that RPM jsoduct of such power
rather than an effort to promote distribution efficiencies. The FTCgalge short shrift to this
factor inNine West when it apparently accepted at face value Nine WestOs assertion that Oit is
responsible for itsebire to engage in resale price maintenarite.O

The Court indicated that market power is importah&nd some comentators and
lower courts have interpretégegin to adopt a manufacturer markswer screen®>* However,
the absence of tratbnally-defined market powd.e., significant market shareh the part of

the manufaturer does not mean thasale price miatenancds harmless>® Manufacturers

129 Leegin, 127 S. Ct. at 27109.
10 1d. at 2730.

131 According to the Court, Of there is evidence that retailers were the impetus for a vertical price re-
straint, there is a greater likelihood that the restraint facilitates a retailer cartel or supports a dominant,
inefficient retailer. . . . If, by contrast, a manufacturer adopted the policy independent of retailer pressure,
the restraint is less likely to promote anticompetitive conduct.O 7d.

32 FTC Nine West Order, supra, at 15.

133 The Court said that under the rule of reason in general, Qw]hether the businesses involved have mar-
ket power isa. . . significant consideration.O Leegin, 127 S. Ct. at 2712,

134 See Fiala& Westrich, supra, at 4 (Although the Court in Leegin did not expressly sanction the adop-
tion of a market power screen at the pleading stage, there is some support in the opinion for such an ap-
proach.Q; Michael L. Denger & Joshua Lipton, The Rule of Reason and @ eegin Policies’: The Supreme
Court’s Guidance, ANTITRUST, Fall 2007, at 45, 46 ((A] finding of market power is a necessaryEbut not
sufficientEprerequisite to a finding that a single manufacturer@ use of resale price maintenance is an-
ticompetitive.Q.

135 The Court said that Of a manufacturer lacks market power, there is less likelihood it can use the prac-
tice to keep competitors away from distribution outIets,OLeegin, 127 S. Ct. at 2720, but the use of resade
price maintenance to obtain exclusive dealing has never been one of the main concerns of RPM. See 8
AREEDA & HOVENKAMP, supra, | 1632c, at 319-21. The lack of market power has been thought to be
important to resale price maintenance because, in the absence of brand market power at the local level,
RPM cannot be used to raise retail prices.
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with relatively small market shares but powerful brands may have significant market Fower.
Indeed, it is commonly understood by economists that neither retailers nor manufacturers will
engage in resale price maindgice without somenierbrand market powér’ In all events, as
Justice Breyer noted, tti&ourtOs invitation to consider thesiice ofnarket powed . . in-

vites lengthy timeconsuming argument among competing experts, as they seek to lagipdgta
highly tednical, criteria to often itdefined market€3* Or worse, courts will simply dismiss

the complaint out of hand under the restricfwembly pleading rules because of insufficient
allegations of miket definition, as | noted at the outset salbave already done.

Finally, the Court declined to offer guidance on how courts arensid=r the procm-
petitive side of the rule of reason equation. While the Court identified certaimppettve
theories, it did not suggest how a manufacturay prove them, perhaps because as Justice
Breyer observed, O difficult to determine just when, and where, the Ofree ridingO problem is
serious enough to w@nt legal protetion.3* Nor did the Court indicate whether less restri
tive alternatives shadd be consideredr how any procompetitive justification should bé& ba
anced against anticompetitive effects.

The upshot of the CourtOs decision, besides leaving businesses and the lower courts

largely at sea, is that the private bar and public enforvgéirise reluctant to bring cases. As Pro

1% See SULLIVAN & GRIMES, supra, @ 7.3al, at 384-88. Likewise, multibrand retailers with relatively
modest market shares may have significant buyer power. See Brunell, supra, at 499 n.110.

17 See Ward S. Bowman, Jr., The Prerequisites and Effects of Resale Price Maintenance, 22 U. CHI. L.
REV. 825, 849 (1955) (QPrice maintenance appears to be incompatible with an assumption of pure compe-
tition among both sellers and resellers.Q); 8 AREEDA & HOVENKAMP, supra, | 1632€2, at 324-25 (Gnost
products subject to RPM are sufficiently differentiated to enjoy greater pricing discretion than is possible
for perfectly competitive productsQ). Accordingly, the presence of resale price maintenance may itself be
some evidence of market power.

18 eegin, 127 S. Ct. at 2730; see Pitofsky, supra, at 1489 (noting that definition of relevant product and
geographic markets is Ga complicated and extremely elaborate economic inquiry in itselfQ.

139 Leegin, 127 S. Ct. at 2730.
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fessor Pitofsky has noted, Orule of reason cases often take years to litigate[,] are extremely ex
pensiveO and are Overy difficult for a plaintiff (either the governmamprivate party) to win . .
..G" Most @mmentators agree that the rule of reason, pleaipby the lower courts to ne

price vertical restraints, has resulted in a ruleifial per se legality’** The early dismissal of
RPM claims on the pleadings suggests that the same rule may res®Mdf“REven if the

lower courts are more diligent abdriPM, the cost and uncertainty of undertaking a rule af re

son case will no doubt mean that businesses will be more apt to engageomzetitive RPM,

and many instances of anticompetitresale pice maintenancwill go unrenedied. Moreover,
manufacturers that face pressure from retailers to adepte price maiehancewill no longer

be able to just say Ono, itOs illelfdl.O

The Dichotomy Between Price and Nonprice Restraints

One of the ratinales for the CourtOs decision was that there is Olittle economic justifica
tion for the current differential treatment of vertical price and nonprice restéhtotwith-

standing that the Court 8y/vania had said O[t]here are. significant diffeences that could

140 Pitofsky, supra, at 1489.

Y1 See, e.g., Douglas H. Ginsburg, Vertical Restraints: De Facto Legality Under the Rule of Reason, 60
ANTITRUST L.J. 67 (1991). Plaintiffs cannot win nonprice restraints cases not because such restraints are
never anticompetitive, but rather because the hurdles for recovery are so high. Not only must plaintiffs
jump through the CagreementOhoops that the Court established for resale price maintenance, see, e.g.,
Parkway Gallery Furn., Inc. v. Kittinger/Pennsylvania House Group, Inc., 878 F.2d 801 (4th Cir. 1989),
but lower courts have ordinarily required plaintiffs to make athreshold showing that the manufacturer has
market power and m]ost cases have made clear that power will not be inferred unless the defendant®
market share is significant.O 8 AREEDA & HOVENKAMP, supra, | 1645c, at 404-05.

12 professor Blair concludes that the lack of practical guidance offered by the Court in light of the intrac-
table difficulties of determining when promotional use of RPM advances consumer welfare suggests that
Qhe Court intended to make RPM per se legal without actually saying so0.0 Roger D. Blair, The demise of
Dr. Miles: Some troubling consequences, 53 ANTITRUST BULL. 133, 151 (2008).

' See 8 AREEDA & HOVENKAMP, supra, | 1632b, at 319 (OThere s little doubt that per seillegality
strengthens the hands of manufacturersin resisting dealer demands for price protection.Q.

Y4 Leegin, 127 S. Ct. at 2723.
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eally justify different treatment’® In fact, different treatment is justified because, as Areeda
and Hovenkamp explai)Nonprice restraints fulfill a wider range of potentially legtie d-
jectives and threaten fewer harms to contivetinterestsO thaesale price maintenant®. The
Court inSylvania had noted that unlike nonprice vertical restrawmestical price agreements
Oalmost invariablyO reduceeibrand competitiot?’ Indeed resale price maintenance agyre
mentsare morelikely than nonprice restraints to restricterbrandcompetition at both theer
tailer and manufacturer levels. At the retailer level, oebale price maintenanoestrictsretai-
ersfrom competing on pricegainst other brands.**® Andresale price matenance, unlike o
price restraintspreventamoreefficient retailers from passing on the benefits of that efficiency to
consumers$? Furthermoreby restricting an important competitive tool, resale price raaint
nancestultifies Ointerbrand@mpetition aong multibrand retailers, which are generally not

susceptible to territorial or customer restrafitsAs a general matter, O[tJhe form of restraint

> Continental T.V., Inc. v. GTE SylvaniaInc., 433 U.S. 36, 51 n.18 (1977). The Leegin majority dis-
missed this GootnoteOon the basis that Qhe central part of the opinion relied on authorities and argu-
ments that find unequal treatment @ifficult to justify,@quoting Justice White@ concurring opinion. 127
S. Ct. at 2721. But the Sylvania majority expressly referred to Justice White® argument and rejected it.
See Sylvania, 433 U.S. at 51 n.18.

1% 8 AREEDA & HOVENKAMP, supra, | 1630b, at 302; id. at 303 (At is. . . entirely reasonable to regard
resale price maintenance as a more pervasive threat to competition than nonprice restraints.Q). The fact
that the Court saw fit to articulate guidelines for the rule of reason that are arguably more stringent than
the rule of reason applicable to nonprice restraints underscores that different treatment is warranted.

Y7 Sylvania, 433 U.S. at 51 n.18 (quoting Justice Brennan@® concurring opinion in White Motor).

148 Even airtight territorial exclusives, while more restrictive of intrabrand competition, allow restricted
dealersto compete fully in their territories against dealers of other brands. But RPM prevents restricted
dealers Grom engaging resellers of other brands in price competition.O 8 AREEDA & HOVENKAMP, supra,
I 1630b, at 303.

19 See Arthur H. Travers, Jr. & Thomas D. Wright, Note, Restricted Channels of Distribution Under the
Sherman Act, 75 HARV. L. REV. 795, 801 (1962) (noting that territorial and customer restraints do not
have Gsettled propensity of resale price maintenance to prevent dealers or distributors from passing the
benefits of efficient distribution on to consumers by adopting a high-volume, low-markup policyQ (cited
with approval in White Motor Co. v. U.S., 372 U.S. 253, 268 n.7 (1963) (Brennan, J., concurring)).

%0 See 8 AREEDA & HOVENKAMP, supra, ! 160496, at 65.
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most likely to reflect dealer power is resale price maintenait@!l@ Court inSylvania also
distinguishé price and nonprice vertical restraints on the ground that price restraints, unlike
nonprice restrains, can facilitate a manufacturers® Cartel.

Besides doing less harm, nonprice vertical restraints are moretlkieywe procompet
tive benefits thanertical price restraints might havdlonprice vertical restraints have a wider
range of legitimate justifi¢eons, including ensuring efficient dealer scale, focusing dealer effort
on developing classes of customers or territories, and promoting popdtity and safety>>
Moreover, to the extent that territorial or customer restraints entirely eliminate intrabrangl comp
tition, such restraintare more likely thamesale price maintenance agreemémtsolve freerider
problems™ In short, it makes ser to apply a more stringent standar&RiM than to nonprice
vertical restraints.

The vast majority oédvanced industrial countriggenerally ban minimurRPM and treat

it more harshly than nonprice vertical restraifitsFor example,ite European Unignwhich

Bl 1d.; see also id. | 1630b, at 303 ((Historically . . . price rather than nonprice restraints have been the
vehicle chosen by dealer organizations to limit competition among their members.Q.

152 See Sylvania, 433 U.S. at 51 n.18; see also Business Elecs. Corp. v. Sharp Elecs. Corp., 485 U.S. 717,
725-26 (1988) (noting that authorities cited by Sylvania suggested RPM may assist cartelization, but
Qslimilar support for the cartel-facilitating effect of vertical nonprice restraints was and remains lack-
ingQ; 8 AREEDA & HOVENKAMP, supra, | 1606h, at 99 ((JM]ost nonprice restraints lack the characteris-
tics that enable resale price maintenance to support price coordination among manufacturers.Q).

158 See id. | 1647 (reviewing justifications for nonprice restraints); Sy/vania, 433 U.S. at 55 n.23 (noting
that nonprice restraints may be used by manufacturers to ensure compliance with product safety and war-
ranty responsibilities).

™ See SULLIVAN & GRIMES, supra, © 6.3b, at 338; Ittai Paldor, The Vertical Restraints Paradox: Justify-
ing the Different Legal Treatment of Price and Non-price Vertical Restraints 36 (Jan. 29, 2007) (unpub-
lished manuscript), available at http://papers.ssrn.com/sol 3/papers.cfm?abstract id=951609. Aslong as
dealers still compete, as they do under resale price maintenance (but not under airtight territorial exclusiv-
ity), they have the incentive and ability to free ride on service-providing deal ers by offering free shipping,
discounts on bundled items, and so forth. Of course, as noted above, territorial exclusives are impractical
for multibrand retailers.

1% See ORGANISATION FOR ECON. CO-OPERATION AND DEV., ROUNDTABLE ON RESALE PRICE MAINTE-
NANCE 2 (2008) [OECD RPM REPORT] (reporting that per se approach to RPM (persistsin nearly every
OECD countryQ.
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liberalized its treatment of most nonprice restraints, continugsabminimumRPM as a Ohés
coreO restrainequivalent tdeing almosper se illegal.**® Individual member states, many of
which led the Untied States in abolishing fair trad#ofosuit™’ The fact that most of the rest
of the advanced industrialized world apparently recognizes the wisdom of some fanm«f
158

approach undscores the lack of consensus onibegin rule:

Tension With the Colgate Doctrine

The Court thought it theColgate doctrine, vihich permits manufacturers OunilaterallyO
to imposeRPM by terminating retailers that do not follow its suggested prices, militated in favor
of repealingDr. Miles. After all, if theGconomic effects of unilateral and concenpeide s¢-
ting are in general the sar@B® what is the justification for making oper se legal and onger
se illegal? It only pushes manufacturers that wish to set retail prices to adopt wastefuher see

ingly irrational measures to get into the formetegary, according to the Codff. Moreover,

1% EU law creates a strong presumption of illegality, but this presumption is rebuttable if the firm in ques-
tion establishes the agreement is indispensible to the achievement of substantial efficiencies that benefit
consumers. See Luc Peeperkorn, Resale Price Maintenance and its Alleged Efficiencies, 4 EUR. COMP. J.
201, 203 (2008). In contrast, most vertical nonprice restraints, as well as maximum RPM, are presump-
tively lawful if undertaken by a supplier with a market share of lessthan 30%. See id. at 202. While an
RPM agreement could be legal under EU law, Peeperkorn, the principal administrator of the European
Commission@ competition directorate, concludes that the Gefficiency arguments mentioned in support of
RPM are not very strong and that RPM is not an efficient instrument for bringing about these efficien-
ciesO Id. at 212. Asan alternative astrict per se rule, the EU approach is a sensible one.

7 See, e.g., 11 ABA SECTION OF ANTITRUST LAW, COMPETITION LAWS OUTSIDE THE UNITED STATES
France-42, Germany-33, United Kingdom-56 (2001); see also Paldor, supra, at 51-52; SCHERER & ROSS,
supra, at 549-50.

158 A notable exception may be Canada, which recently decriminalized RPM and required the Competi-
tion Tribunal to find an adverse effect on competition before condemning it. See Budget |mplementation
Act (2009) (Can.) © 426, available at http://www?2.parl.gc.ca/content/hoc/Bills/402/Government/C-10/C-
10 1/C-10_1.PDF.

9 Leegin, 127 S. Ct. at 2722.

180 The Court, citi ng an amicus brief submitted by PING, Inc., a golf-club manufacturer, stated, GEven
with the stringent standards in Monsanto and Business Electronics, this danger [of liability] can lead, and
has led, rational manufacturers to take wasteful measures. A manufacturer might refuse to discuss its
pricing policy with its distributors except through counsel knowledgeable of the subtle intricacies of the
law. Or it might terminate longstanding distributors for minor violations without seeking an explanation.
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the Colgate doctrine has been widely criticized as distorting the conce@igseementO under
Section 1, which not only sows confusion in the law, but results in immunizing all manner of
vertical restraints withut any analysis of actual competitive effects. Insofar as the expansion of
the Colgate doctrine has been driven by the harshness abthéfiles rule, as some comment

tors have suggested, then repealimgMiles will permit courts to focus on econonsabstance
rather tharColgateOs artificial and formalistic distinctions, or so the argument‘§foes.

This line of argument ignpersuasiveAs an initial matter, the Court did nothing to dro
ify the Colgate doctrine and as long as it remains good lawillta@ntinue to be invoked byed
fendants seeking immunity (rather than rule of reason treatmentRRiWh(and other vertal
restraints) claims and continue to bedevil conspiracy jurisprud&néedeed, as | noted at the
outset, it appears th@blgate policies have proliferated since theegin decision. More sign#
cantly, however, the premise of this line of argument is that the justification fobthere doc-
trine is to Osecure the procompetitive benefits associated with vertical price rest@infs t
other methods'® This is revisionist history. While the bolstering of thggate doctrine in
Monsanto may have been intended by the Court to achieve this resulfptbere decision itself

was based ortli long recognized right of trader or rufacturer engaged in an entirely private

The increased costs these burdensome measures generate flow to consumersin the form of higher prices.O
Id. at 2722-23 (citations omitted).

181 See ANDREW |. GAVIL, WILLIAM E. KOVACIC & JONATHAN B. BAKER, ANTITRUST LAW IN PERSPEC-
TIVE 372 (2d ed. 2008) (suggesting that Colgate@ fiction of Mo agreementQ. . . arguably would become
unnecessary if minimum RPM were also to be judged under the rule of reasonQ.

192 See Leegin, 127 S. Ct. at 2734-35 (Breyer J., dissenting) (ONo one has shown how moving from the
Dr. Miles regime to Qule of reasonCanalysis would make the legal regime governing minimum resale
price maintenance more Gdministrable,O. . . particularly since Colgate would remain good law with re-
spect to unreasonable price maintenance.Q.

18 Leegin, 127 S. Ct. at 2722; see also id. (Of we were to decide the procompetitive effects of resale price
maintenance were insufficient to overrule Dr. Miles, then cases such as Colgate and GTE Sylvania them-
selves would be called into question.Q; id. at 2721 (QDnly eight years after Dr. Miles, . . . the Court
reined in the decision by holding that a manufacturer can announce suggested resale prices and refuse to
deal with distributors who do not follow them.Q) (emphasis added).
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business, freely to exercise his own independent discretion agies path whom he will
deal3* In other wordsColgate was viewed aan exceptiorio Dr. Miles that was OtalatedO
by the need tprotecta certin degree ofnanufacturer freedori> The tension betweeafolgate
andDr. Miles existed for nearly as long &8. Miles itself and cannot count as awependent
justification for overturningDr. Miles any more than for overturnir@!lgate. On the contra,
the case for the lattés stronger, even for those on the fence atibutMiles.’®® Whether the
standard for judging RPM agreements is the rule of reason or some fpemsefule, Congress
should abolish th€olgate exception for OunilateralO RPMgrams enforced by threats of-te
mination®®’
Conclusion

In 1937, Congress embarked on an experiment legalizing fair trade at the option of the
states. It did not work and Congress repealed the experiment in 1975 in favor of a upirersal
se rule. Sincehen, discounting has become a way of life for Americeagerly pursued by

some retailers, adamantly cursed by others, but diligently demanded by much of the consuming

184 United Statesv. Colgate & Co., 250 U.S. 300, 307 (1919).

1% United States v. Parke, Davis & Co., 362 U.S. 29, 44 (1960); see Edward H. Levi, The Parke, Davis-
Colgate Doctrine: The Ban on Resale Price Maintenance, 1960 SUP. CT. REV. 258, 325 ((Colgate is
caught between the important right to refuse to deal and the antipathy to price fixingQ; Leary & Mintzer,
supra, at 308-09 (Colgate and its artificial distinctions are based on CGa strong view that people should not
be forced to continue business relationships against their willQ. Theirony of the Court rejecting out of
hand the restraints on alienation or Qiealer freedomOrationale for Dr. Miles, while relying on Colgate to
overturn it, was apparently lost on the Court. Cf. Continental T.V., Inc. v. GTE Sylvanialnc., 433 U.S.
36, 67-69 (1977) (White, J., dissenting) (noting that both Dr. Miles and Colgate reflect concern for the
autonomy of independent businessmen).

1% The academic critique of the Colgate doctrine has been far more severe and universal than the criti-
cism of Dr. Miles. See SULLIVAN & GRIMES, supra, @ 7.2¢, at 382 n.50 (citing sources).

187 Notably, foreign jurisdictions do not allow manufacturers to obtain compliance with minimum resale
prices by using threatened refusals to deal. See OECD RPM REPORT, supra, at 28 (Most if not all other
jurisdictions E have no exception like the Colgate doctrine.Q). For example, the Europe Union prohibits
RPM obtained through Ondirect means,Oincluding Qinking the prescribed resale pricesto . . . threats,
intimidation, warnings, penalties, delay or suspension of deliveries or contract terminations. . . .O Guide-
lineson Vertical Restraints| 47, 2000 O.J. (C 291) 1, 11 (European Commission).
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public. The activist Supreme Court has decided thap¢hee rule is bad policy andould have
the country try a newx@eriment with legalized fair trade Osometimes.O

The Leegin decision is bad law and should be overturned legislatively for the reasons |
have articulated above, including: 1) it flouts the intent of Congress; 2) theyeeisdence that
theper se rule did any harm or that overturning it will do consumers any good; 3) conversely,
there is every reason to believe that the rule of reason will lead to higher prices, as the incidence
of anticompetitive RPM increases, andrioreased business uncertaintypagitreating RPM
more harshly than nonprice restraints, as most countries do, makes sense.

As Justice Breyer concluded, OThe only safe predictions to make about todayOs decision
are that it will likely raise the pricef goods at retail and that it will eite considerable legal
turbulence as lower courts seek to develop workableiptee&f® Congress has the prerogative

to reject this experiment and AAI urges it do so.

168 127 S. Ct. at 2737.
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